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ALBANY, N. Y. » Dece MBER, 1908. _ | auspices of the company having in charge the 
— ~~ | Louisiana Purchase Exposition, and with 
Current eaten’ the co-operation of the American Bar Asso- 


| ciation, is attracting considerable attention 

We publish in another part of this issue the| from the legal profession all over the world. 
opinion of the Supreme Court of the United | The Congress is to consist of not less than 600 
States in the case of W. W. Atkin, plaintiff in| delegates, to be named by the governments of 
error, vs. the State of Kansas, in which is|the world; delegates from bar associations of 
involved the constitutionality of the Kansas|the United States and kindred associations of 
statute regulating the length of the workday | other countries; delegates from law universi- 
on all public works. This law (chap. 114, secs.|ties, named by the constituted authorities 
3827-29 of the General Statutes of 1901) pro) thereof; and such eminent judges, jurists and 
vided that eight hours should constitute a|lawyers as may be especially appointed as 
day’s work for workmen employed by or ee The committee in charge of the 
behalf of the State by any county, city or other| congress, including the committee of the 
municipality in the State; and also prohibited | American Bar Association, have under con- 
contractors from requiring laborers engaged! sideration, but have not fully determined, the 
on work for the State to perform more than! apportionment of delegates to the congress or 
eight hours’ labor in a day. Atkin had a con-|the order of business or the program of pro- 
tract with the corporation of Kansas City for| ceedings. Three forms of invitation have 
paving, and he was charged with requiring a|been agreed upon and are to be sent out 
workman, one, Reese, to labor ten hours. He) jointly by the Louisiana Purchase Exposition 
was prosecuted in the State courts where the | and the American Bar Association ent 
decisions were uniformly against him. Atkin | their respective presidents, as follows: 1. To 
appealed from the decision of the State|the governments of the world, inviting ‘uit 
Supreme Court to the Federal Supreme to send delegates, which is to be transmitted 
Court, alleging that the statute was in viola-| by the Secretary of State through the diplo- 
tion of the first section of the Fourteenth| matic officers to the respective governments, 
Amendment to the Constitution of the United) with the statement that the congress is an 
States, in that it denied him due protection| official part of the Universal Exposition, and 
of the law and deprived him of his property| that the object of the congress has the warm 
without due process. The federal court up-|support of the cognate departments of the 
holds the constitutionality of the Kansas law | government. 2. To the bar associations of 
three justices, Fuller, Brewer and Peckham |the United States and kindred associations of 
dissenting. The Supreme Court of the nation| other countries. 3. To such eminent judges 
thus ranges itself in opposition to the opinion| and jurists throughout the world as may be 
of the Court oi Appeals of this State and of|specially appointed delegates. The proceed- 
several other commonwealths of the union.| ings of the congress are to be published by the 


The question whether a similar statute ap-| exposition company and distributed among 
Vou. 65.— No. 12. 
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the members of the congress and the| plying this rule, we think the contention of 
American Bar Association. The congress is| the appellant is sound; that in the case at bar 
to be followed by a banquet tendered by the the kicking of the horse while the car was 
exposition company to the members of the being pushed from him was not a necessary, 
congress and of the American Bar Associa-| natural or probable consequence of his having 
tion. The event will be a memorable one, and fallen. Were this to be expected or likely to 
it is to be hoped that the attendance may| happen, the plaintiff, having knowledge of 
prove thoroughly representative of the legal| the situation, and an opportunity to reach a 
profession of the world. | place of safety, would not have remained on 
'the platform. We think the neglect alleged 


resulted and ended in causing the horse to 
In the case of Nicholas Roedecker against fall, and in stopping the car.’ 


the Metropolitan Street Railway Co., Justice| 
Van Brunt, of the New York Supreme Court | 
First Department, gives a very interesting and | 








The Supreme Court of the United States 





luminous discussion of the difficult question of | recently decided in the case of Clara Perry y, 


proximate cause. From the facts of the case, 
it appears that the plaintiff, while riding on the 
front platform of one of the defendant’s cars 
was kicked by one of the horses. The animal 
had been thrown to the ground, the plaintiff 
claimed, by the driver’s negligent manage- 
ment of the car in driving at an excessive 
speed. It was while the car was being pushed 
back from the horse, and the animal was re- 
gaining his feet, that he kicked the plaintiff. 
As stated by Judge Van Brunt, the question 
was whether, assuming that the driver was 
negligent, such negligence was the proximate 
cause of the plaintiff's injuries. According to 
Judge Van Brunt'’s decision, the natural and 
probable consequences of the driver’s negli- 
gence ended with the fall of the horse and the 
stopping of the car. 


pendent and subsequent cause which was 


neither the probable, natural or necessary always, 
consequence of the horse’s fall, namely, the|a particular State. 
kicking of the horse, which brought about | 
Judge Van Brunt, after| 


Roedecker’s injuries. 
reviewing the authorities, all of which he 
thinks cannot be reconciled, concludes: “ But 


Up to that time the, 
plaintiff was uninjured. It was another inde-| 


Cornelius Haines, that the admiralty jurisdic- 
tion of the federal courts extends to canals 
and canal boats. The case arose over repairs 
to a canal boat plying on the Erie canal, and 
grew out or an effort to enforce the State con- 
tract lien law. The enforcement was resisted 
on the ground that the contract was a mari- 
time one, atd, therefore, exempt, it being 
claimed that only the federal courts have 
jurisdiction in admiralty cases. Justice 
Brown, who wrote the opinion, holds that 
canal boats are. ships within the meaning of 
the admiralty laws, and that, therefore, the 
case is one over which only the federal courts 
have jurisdiction. He declared that the line 
could be drawn at rowboats. “ The only dis- 
tinction,” he adds, “between canals and 
other navigable waters, is that they are 
rendered 





| navigable by artificial means 
and sometimes, though by no_ means 
are wholly within the limits of 


We fail to see, however 
that this creates any distinction in prin- 
ciple. Canals, though frequently within the 
limits of a single State, generally connect 
| waters lying outside the State. In this case 


we think the principle to be evolved from|the Erie canal though wholly within the State 


their consideration is that although a situation 
may be produced by negligence, it is only 
for injuries which probably, naturally or 
necessarily flow from such negligence, with- 
out the intervention of another and a distinct 
cause or agency, that the author of the negli- 
gence can be held liable, and this would ex- 
clude injuries resulting from another subse- 
quent, different and independent cause. Ap- 


of New York, is a great highway of com- 
merce between ports of different States and 
foreign countries, and it is navigable by ves- 
sels which also traverse the waters of the 
Hudson river.” Justice Brewer delivered 4 


dissenting opinion in which the chief justice 
and Justices Harlan and Peckham joined. 
Justice Brewer takes the position that the 
maritime law originally was meant to cover 
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the sea only, and that its extension to navig- 
able streams was meant to cover only streams 
which are navigable by ocean-going vessels. 


proper medical care for a minor was affirmed 
by the highest court. It is true that the de- 
fendant was not a professed believer in 
He adds: Christian Science, but he was a faith-curist, 
“The Erie canal was built by the State, is owned| and, we think, properly classifiable with these 
by the State, and it cannot for one moment be) peculiar faddists. Mr. McCrackan takes par- 
assumed that the national government can interfere ticyJar pains to deny the statement that those 
to restrict the State as to the size of the canal, the for whom he speaks object to the u f di- 
depth of the water, the construction of the bridges) “~ ) : os 
or other things in respect to which it has full control| ©!M€S. “Mother” Eddy, in her celebrated 
over the natural navigable waters. It seems an| compilation “Science of Health,” repeatedly 
anomaly that when the State builds a waterway, and puts herself on record as opposed to the giv- 
owns a waterway, and has general control over that ing of medicines, which she professes to 
waterway, it cannot provide as it sees fit for enforc- : 
ing claims for work on vessels navigating such regard almost as an affront to the Almighty. 
highway when the vessels are of a character which Of course, where a patient demands medi- 
prevents their being used for any foreign commerce.”| cines or the presence of a regularly licensed 
physician, the scientists are powerless to pre- 
vent it except by argument and entreaty, and 
these they never fail to resort to. We should 
Supreme Court in place of Justice Burr Mat- mas to om Se. nee eae ae 
Tl demesd: Geveies to the Hench one of First. Why does he not advise his followers to 
Te vousmiest-in the Het. Mr.D0ier is bet] "Seee Sectures by means of prayer? Seo. 
thirty-five years of age. Justice Henry T. ond. If ta his own wince way would he 
iticey, of Plattsburg, is or would he not quarantine a case of small- 


a few years . 
younger, being but thirty-two. : 








The appointment of State Comptroller 
Nathan L. Miller to be a justice of the 


Mr. Miller's P°* 
home county, Cortland, was one of the coun- . 

ties in the district that did not have a justice Our readers may or may not have observed 
of its own on the bench, and this together with the absence from our columns during the past 
the well-known legal qualifications of Mr. few months of any reference to thé “ Octo- 
Miller, was the argument that was used with pus” or its doings. The same omission is to 
powerful effect upon the governor in Mr. be noted in the present issue; but this is to 
Miller’s behalf. Immediately upon the an-| be explained by the fact that we do not deem 
nouncement of his appointment Mr. Miller it fitting to utter even one jarring note amidst 
resigned his office as State Comptroller and the Christmas cheer and kindly good will al- 
assumed his judicial duties. He will be} ways prevalent. However, in the January. 
nominated next fall for a full term of fourteen) number we promise to pay our kind respects to 
years, and as the district is safely Republican, | the “ Octopus ” with vigor, truth and sincerity. 
his election is about as certain as anything in| 
politics can be. Justice Mattice’s sudden and 
untimely death is sincerely mourned. He was) 
able, upright, singularly conscientious and) 


had d with disti ; f | The ancient common-law Declaration, corre- 
Sens WHR Caron Mr MAY Pests. | sponding to the New York Complaint, in a civil 


| action, after the title, date, venue, inducement, 

In another part of this issue we give place, averments and counts, uniformly ended with the 

to a communication from Mr. McCrackan, the formula, “ et inde producit sectam, etc.,” Latin words 

mouthpiece of “ Mother” Eddy, of Christian] Ptoperly meaning “and thereupon he (plaintiff) 

iiines and eowvenie-encon fame, Mr Mc-| rings forward followers,” i. e., witnesses to vouch 

tenn tales ¢ nd a. ae sail chat for the existence of at least a probable case, with- 
akes eX 


ta eS : out which the law formerly would not put the de- 
the Christian Scientists are stirred up over the 
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NONSUITS, OLD AND NEW. 














- fendant to the trouble of answering the charge (3 
recent decision of the Court of Appeals of| Blacks. Comm. 295). Plaintiffs ceased, at an early 


this State in the case of People v. Pierson,| day, to bring forward their suite of witnesses, but 





whose conviction for having failed to furnish 


the final clause of the Declaration persisted, be- 
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coming, in translation, distorted to a degree sin- 
gular even among the curiosities of legal phrase- 
ology, so as to read “and therefore he brings his 
suit,” meaning “commences an action.” See a 
form of Declaration, in Stephen on Pleading, 34. 

This latter “suit” was, evidently, in the legal 
metaphor, a pursuit of the defendant, otherwise 
technically designated a “remedy.” A _ negative 
derivative of the same word, sequor, from which 
secta was derived, was drafted into service to con- 
vey the rule that if plaintiff did not duly pursue his 
pursuit — follow his remedy — he was said to be- 
come “ nonsuit,” non sequitur clamorem suam. 

Thus, if a plaintiff neglected to deliver a declara- 
tion for two terms after defendant appeared, or was 
guilty of other delays or defaults against the rules 
of law in a subsequent stage of the action, he was 
adjudged not to pursue his remedy as he ought, 
and thereupon a “ nonsuit”” was entered (3 Blacks. 
Comm. 295). 

Custom has taken the “ bring” (produco) of the 


common-law, severed it from the secta (followers), | 


with which it had an indissoluble connection, and 
associated it with the “actio” of the civilians so 
firmly that it has come to seem, to the careless ap- 
prehension, that no verb other than “ bring ” could 
so appositely express the relation of a plaintiff to 
his action (“bring an action”). The primary step 
of the Roman, in legal pursuit of his adversary, 
was, indeed, to take him by the neck (obtorto collo) 
and bring or drag him to the seat of justice, but 
“when the actor and reus came before the praetor, 
then the actor did actionem edere” (Gilbert, Forum 
Romanum); from which it appears that the abor- 
iginal notion of the activity of a claimant, in re- 
spect of his action, was an issuance, or a giving 
forth. 

The only “ nonsuit,” if any, which can properly 
be said to survive in New York practice is that 
which may occur, in a jury case, at the trial. At 
a jury trial of old it was usual, when a plaintiff per- 
ceived that he had “not given evidence sufficient 
to maintain his issue,” for him to withdraw himself, 
whereupon the action was ended. The reason oi 
this practice was, that a nonsuit was more eligible 
for the plaintiff than an adverse verdict; “ for, after 
a nonsuit, which was only a default, he might com- 
mence suit again for the same cause of action,” 
whereas, after a verdict and judgment against him, 
he was forever barred from attacking the defend- 
ant upon the same ground of complaint (3 Blacks. 
Comm. 376). Also, it was customary, when, during 
a trial the defendant, before the case was given to 
the jury, moved for a nonsuit, for the judge, if he 
was of opinion that plaintiff ought not to succeed, 
thereupon to direct the plaintiff to “be called”; 
who not appearing, a nonsuit followed. 








| 








CoKE gives an explanation of the term, in com- 
menting on section 208 of Littleton, where occur 
the words: “if the lord sueth a praecipe against 
his villeine, if he be nonsuite after appearance,” 
etc., saying: “ Be nonsuit,” id est, non est prosecutus 
breve suum. For, by the law, the plaintiff is first 
agent at every continuance; and therefore the 
record sayeth quod petens seu querens (naming them) 
obtulit se, who, if he be called, and make default, 
then he is said to be nonsuit. * * * He may 
commence an action of like nature, etc., againe. 
For it may be that he hath mistaken somewhat in 
that action, or was not provided of his proofes, or 
mistaking the day, or the like” (Co. Litt. 139a). 

In a case decided by the Court of Appeals in 
1851, MuLtett, J., delivering the opinion, said: 
“The first point made by the appellants is, that 
the judge who presided at the trial erred in refus- 
ing a nonsuit. According to the practice of the 
English courts a plaintiff cannot be nonsuited on 
the trial against his assent, but may insist on the 
cause going to the jury, and thus take his chance 
of a verdict (Grah. Prac., 2d ed., 311, and the cases 
there cited). With us, however, a plaintiff may be 
compelled to be nonsuited on the trial, when the 
evidence offered by him is clearly insufficient to 
support his action, there being then no question of 
fact to be decided by the jury. This power of the 
courts, to nonsuit the plaintiff, results from their 
being the judges of the law in the case, when no 
facts are in dispute. Pratt v. Hall, 13 Johns. 334” 
(Labar v. Koplin, 4 N. Y. 547, 548). 

The statement, in the foregoing extract, that a 
plaintiff in the English courts could insist on the 
cause going to the jury, and thus take his chance 
of a verdict, coupled with the implication, in the 
concluding sentence, that the Euglish courts were 
not the judges of the law in a case when no facts 
were in dispute, is so remarkable as to challenge an 
investigation of the question whether it was not 
erroneous. 

1. The first proposition of the learned judge (4 
N. Y. 548, supra) is undeniably supported by the 
authority of GRAHAM, being, indeed, substantially 
a quotation from that author, omitting, however, 
the cautionary words, “it appears.” The original 
reads: “According to the practice of the English 
courts it appears to be optional with the plaintiff 
whether he will be nonsuited or not, and he cannot 
be compelled to do so, but may insist upon the 
cause going to the jury, and thus take his chance 
of the verdict. 2 T. R. 275; 1 B. & Ald. 252; 9 


Price, 291; 13 Price, 222; s. c., M’Clell. 69” (Gra. 
Prac. 311). 

2. Cunitty is even more definite and positive to 
the same effect: “A nonsuit must always be volun- 
tary, i. e., by the plaintiff's counsel submitting to 
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the same or not appearing, and in no case can it| Michaelmas term, to set aside the verdict for the 
be adverse or without implied consent. Dewar v. plaintiff and to enter a nonsuit or have a new trial, 
Purday, 4 Nev. & Man. 633” (Gen. Prac., vol. 3,; and the case now having been argued the court 


pp. 910, 911). | were clearly of opinion that the verdict ought to 
3. The cases cited by GRAHAM will now be es | be set aside on the ground that the direction of the 
amined in the order of their citation. | learned judge was wrong in point of law; but, in- 


(a) Watkins v. Towers, 2 T. R. 275, was an ac- | asmuch as no leave was given at the trial to enter 
tion of assumpsit in the Kings Bench, in 1788. The|a nonsuit, they were about to direct the rule to be 
venue was changed from Middlesex to London, on | drawn up for a new trial, but GAsELEE contended 
defendant’s application, but that rule was after- ‘that; inasmuch as the objection was made at the 
wards discharged on plaintiff's undertaking to give | trial, and the court were now of opinion that such 
evidence of some matter in issue arising in Mid- | an objection was fatal to plaintiff's right of re- 
dlesex. On the trial plaintiff proved a rule of the | covery, the defendant ought to have the benefit of 
court by which defendant paid money into court. |a nonsuit at once, without going down to a second 
Defendant’s counsel objected that this was not a| trial; and although he could not cite any case at 
compliance with the undertaking, and, therefore, | that moment upon the subject, still he stated that 
plaintiff ought to be nonsuited. But the trial judge | he believed there were cases in which the judge 
was of opinion that plaintiff had fulfilled his en-| had not reserved the point, and yet the court had 
gagement, and a verdict was afterwards given for | directed a nonsuit to be entered. Lord ELLEN- 
plaintiff. Defendants obtained a rule to show cause | BorouGH, C. J.: “It is in the plaintiff's option to 
why a nonsuit should not be entered, “but the | be nonsuited or not; and if, at the trial, he had re- 
court recommended to take a rule in the alterna. | fused to be nonsuited, and the judge had then di- 
tive, either for a new trial or a nonsuit.” The two! rected the jury to find a verdict against him, it was 
grounds urged before the court in banc, in support | competent to the plaintiff to have tendered a bill of 
of this rule were, first, that plaintiff had not com-| exceptions, of which advantage he would be de- 
plied with his undertaking because the evidence | prived if the court were now to direct a nonsuit to 
given was of a fact occurring after that undertaking | be entered. We are, therefore, of opinion that the 
had been given; and, second, that, if plaintiff failed | rule should be made absolute for a new trial only. 
in his undertaking, he ought to be nonsuited.| Rule absolute.” 

Asuurst, J., and Groser, J., wrote the opinions.| The foregoing opinion of Lord ELLENBoRoUGH 
The former held, first, that plaintiff had fully com- | shows that, so far is it from true that a plaintiff in 
plied with his undertaking, and, second, even if| the English courts can insist on the cause going to 
that could be doubted, “we ought not to grant a| the jury and taking the chance of a verdict, the re- 
new trial,” because to do so would “ ultimately | sult of refusing to be nonsuited, where the trial 
prove a nugatory act,” since, on a second trial, | judge was against him might be that the judge 
plaintiff could give material evidence of other mat- | would direct the jury to render a verdict against 
ters arising in Middlesex. Grose, J., concurred in| him. It cannot be denied, that it is here stated, 
the first ruling of his brother, and then said: “It | that a nonsuit is at plaintiff's option, and probably 
is not necessary to go into the other point, because | an option exercisable at the trial is referred to; but 
the rule must be discharged on the first ground; if | a doubt may be entertained whether this assertion 
it were, I should think that we could not order a} of option was not obiter, seeing that a verdict had 
nonsuit to be entered against the consent of the! been rendered in favor of plaintiff, and the question 
plaintiff, but we might have granted a new trial on | now was whether the court in banc would order a 
terms.” nonsuit to be entered, as distinguished from grant- 

The last clause, above quoted from the opinion | ing a new trial; and this, too, where the trial judge 
of Grose, J., is evidently the only ground of! had not given leave to move to enter a nonsuit — 
Graham’s citation of this case: and it is to be ob-| in other words, had not “ reserved the point.” 
scrved that the remark was ciear.y obiter; aiso that| (c) Ward v. Mason, 9 Price, 291, was assumpsit 
the question of the power of the court, im banc, to| for use and occupation tried at the Stafford Assizes 
set aside a verdict which had been rendered for | in 1821. The material question at the trial was one 
plaintiff, and order a nonsuit to be entered, is dif- | of fact, namely, whether defendant, who had for- 
ferent from the question, which alone can arise in| merly occupied the premises, was still tenant, or 
New York, whether a nonsuit can be ordered, in| another person had been accepted as tenant in dis- 
invitum plaintiff, at the trial. charge of defendant. Plaintiff was nonsuited at the 

(b) The following is the report, in full, of Min-| trial, and a rule was obtained in the Exchequer to 
chin v. Clement, 1 Barn. & Ald. 252; K. B. 1818: | show cause why the nonsuit should not be set aside. 
“A rule having in this case been obtained in! The rule was made absolute, Garrow, B., saying: 
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“TI admit that where there is no question of law in 
the case a nonsuit cannot stand, if it should be 
arbitrarily directed; but how very many times have 
we all witnessed that, after a plaintiff's case has 
been gone through, the judge has suggested to his 
counsel that he had better be called. Sometimes it 
has happened, undoubtedly, that the plaintiff re- 
fuses to be nonsuited, and then the case goes to 
the jury with the disadvantage of the judge’s de- 
cided opinion against the merits of it. That, how- 
ever, did not take place in this case; but the judge 
having said that the plaintiff must be called, the 
counsel might in some way or other have intimated 
that they would prefer to take the chance of going 
to the jury.” Grauam, B., said: “This is one of 
those mistakes into which we may any of us some- 
times fall. The judge has certainly a right to put a 
party out of court wherever the case is once resolved 
into a pure question of law. On the other hand, it 
is the duty of the judge who tries the cause to leave 
the case, if it turns on a question of fact, to the 
jury. As to the acquiescence of the counsel in not 
interposing, I do not consider that binding on 
them. I take the distinction to be that where the 
counsel for the plaintiff asks to be nonsuited they 
cannot afterwards move to set it aside; but where 
the judge orders it without their concurrence, I think 
they are not precluded, although they do not ob- 
ject at the time.” Woop, B., said: “If the plaint- 
iff chooses to submit to the opinion of the judge 
without letting the case go to the jury he certainly 
may do so, and that will be binding on him; but 
no man is obliged to submit to be nonsuited, on 
the opinion of the judge, upon the weight or suffi- 
ciency of the evidence which he brings forward to 
support his case. The judge may direct the jury 
on it, according to the opinion which he may have 
formed; and if the jury adopt it, the party is con- 
cluded by their verdict; or, in order to avoid that, 
the party may submit to be nonsuited. In that 
case, most assuredly, he would not be permitted to 
move to set the nonsuit aside.” 

The doctrines implied in the Opinions in the fore- 
going case are clearly contradictory of an assertion 
that a plaintiff in the English courts could insist on 
the cause going to the jury, and take his chance of 
a verdict; and equally so of any such doctrine as 
that the court, in England, was not the judge of the 
law in a case, when no facts were in dispute. 

It may be that in the assertion of Woop, B., that 
“no man is obliged to submit to be nonsuited, on 
the opinion of the judge, upon the weight or suffi- 
ciency of the evidence which he brings forward to 
support his case,” a difference is indicated between 
the rule of law prevailing in England in 1821, and 
the rule in New York. In considering the question 
of the existence of such a difference, assuming that 











the law in New York never changes, reference may 
be had to a recent decision of the Court of Appeals, 
in which, although it concerned the power of a 
trial court to direct a verdict for defendant, the 
Opinion lays down in unmistakable terms the line 
of demarcation between the respective provinces of 
the court and the jury: “ We think it cannot be 
correctly said, in any case where the right of trial 
by jury exists and the evidence presents an actual 
issue of fact, that’ the court may properly direct a 
verdict. So long as a question of fact exists it is 
for the jury and not for the court. If the evidence 
is insufficient, or if that which has been introduced 
is conclusively answered, so that, as a matter. of 
law no question of credibility or issue of fact re- 
mains, then the question being one of law, it is the 
duty of the court to determine it. But whenever a 
plaintiff has established facts or circumstances 
which would justify a finding in his favor, the right 
to have the issue of fact determined by a jury con- 
tinues, and the case must ultimately be submitted 
to it” (McDonald v. Met. St. Ry. Co., 167 N. Y. 
66). These propositions do not seem to be distin- 


guishable, in substance, from the doctrine stated in 


the second sentence of the opinion of Granay, B., 
in the foregoing case. 

(d) Elworthy v. Bird, 13 Price, 222, was an ac- 
tion of assumpsit, in the Exchequer, in 1824. A 
rule had been obtained for setting aside a nonsuit 
directed at the trial and for a new trial, the judge 
having nonsuited the plaintiff on the ground that 
he could find nothing to leave to the jury in sup- 
port of an action on the alleged agreement. The 
rule was discharged on the hearing, Garrow, B., 
saying: “In all cases where counsel do not ez- 
pressly object to be nonsuited (and it is often a 
matter of grace to the plaintiff), I should consider 
it to be the nonsuit, not of the judge, but of the 
plaintiff's own counsel, who are entitled, if they 
please, to elect to be nonsuited; and they are cer- 
tainly the proper judges of what is most for the in- 
terest of their client.” 

The foregoing case undeniably gives intimations 
of a doctrine of plaintiff’s consent in connection 
with a nonsuit, but the point decided being that, 
where plaintiff did assent he could not afterwards 
move to set the nonsuit aside, the decision, on well- 
settled principles, was not an authority for Gra- 
ham's assertion. 

4. The case cited by Cuitty, Dewar v. Purday (4 
Nev. & Man. 633), might be considered as furnish- 
ing adequate ground for Chitty’s assertion. For 
the reporter prefixes to the case the absolute state- 
ments: “The judge cannot, without the assent of 
the plaintiff, direct a nonsuit. In no case can a 
plaintiff be nonsuited against his will.” The action 


was Case, in the King’s Bench, in 1835, for infring- 
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3 ing a musical copyright. At the close of plaintiff's | have the jury consider, so that it lends no counte- 
s, evidence defendant’s counsel applied for a nonsuit | nance to the doctrine that the English courts are 
a on the ground that there was no evidence to go to | not the judges of the law in the case when no facts 
e the jury in support of the statement, in the declara- | are in dispute. Moreover, the nonsuit was granted 
ne tion, that plaintiff was the author of the music in| after the jury had announced their inability to 
of question. The trial judge refused to stop the cause, | agree as a “ smaller evil” than discharging them 
ye put gave defendant leave to move to enter a non- | “ without consent of the parties;” so that the de- 
al suit. The trial proceeding, conflicting evidence was | cision is hardly an authority for or against the right 
al given as to whether the music had been recently of the court to take the case away from the jury 
a composed or was an old air revived; the jury failed cntirely at the trial. 
is to agree; and the judge, in the absence of plaintiff's If the foregoing review of authorities be deemed 
ce counsel, directed that plaintiff be nonsuited. A rule | to leave in doubt the question of the soundness of 
od nisi having been obtained, the rule was made ab- | the statements of Graham and Chitty, it is to be re- 
of solute, DENMAN, C. J., saying it was perfectly clear ; membered that, on the other hand, authorities are 
e- that ‘‘ when the plaintiff is required to be nonsuited | found which appear to be quite antagonistic to 
ne it is at his option to appear or not to appear, and | those statements. . 
a he may, if he pleases, dispute what is then going Tipp, the first edition of whose practice appeared 
es forward ”; that what took place on the first day of | in :796, expresses himself in a manner not alto- 
ht the trial was “the ordinary mode in which, by the! gether consistent with Chitty’s statement that a 
n- general understanding of all parties, a plaintiff must | nonsuit was always voluntary on the part of plaint- 
ad be taken to agree to be bound by the future opinion | iff. He says: ‘ When the jury have agreed, they 
Y. which the court (who are placed in the situation of | return to the bar; but before they gave their ver- 
n- the judge at the trial) may afterwards form on the | dict it was formerly usual to call or demand the 
in evidence then before the jury; and most undoubt- | plaintiff, in order to answer to the amercement to 
* edly the plaintiff has a right to say, at the trial: | which by the old law he was liable, in case he 

‘the consent that I give, to be so bound, is a con- failed in his suit; and it is now usual to call him 
c sent having relation to the state in which I now | whenever he is unable to make out his case either 
A stand, and on condition that the case is now pro-| by reason of his not adducing evidence in support 
tit ceeded with. If the learned judge, at the trial.| of it, or evidence arising in the proper county. 
ze thinks fit to proceed with the case I have no ob- | And if it be clear that, in point of law, the action 
at jection to submit to the nonsuit in the event of its | will not lie, the judge at nisi prius will nonsuit the 
p- afterwards appearing to the court that the objection | plaintiff, although the objection appear on the 
he taken ought to prevail.’ And he has the right to| record * * *. But where the case turns on a 
reserve to himself, subject to that contingency, the | question of fact it ought to be submitted to the 
x- chance of the verdict to which the jury may come. | jury, unless the plaintiff's counsel expressly asseut 
a It seems to me that, in this case, what took place | to his being nonsuited, a mere tacit acquiescence 
er on the second day deprived the plaintiff of that | not being, it seems, sufficient” (2 Prac. 867). 
he chance, and that therefore he is entitled now to be} In an action in the King’s Bench, in 1786, to re- 
ey placed in the same situation as if even the condi-| cover for goods sold, etc., BULLER, J., at the tria!, 
T- tional consent not to appear had never been given.” | was of the opinion that the goods in question hav- 
n- And Co.erince, J., said: “I am quite of the| ing been supplied for the use of government, and 

same opinion. The only question in my mind was | defendant not having personally undertaken to pay, 
ns whether what had passed on the first day of the | “the plaintiff ought to be nonsuited.” ‘“ But the 
yn trial was by consent of the plaintiff. I now think | plaintiff's counsel appearing for their client when 
at, that it was by his consent, and that it was a condi- | he was called he left the question to the jury, tell- 
ds tional consent; and that if the condition was not | ing them that they were bound to find for the de- 
Il- complied with, then he stood on his common-law | fendant, in point of law” (Macbeath v. Haldimand, 
a- tight. His common-law right was to have the ver-| 1 T. R. 172, 175). 

dict of the jury on the facts, and, if he pleased, the | Here it is clear that the plaintiff’s refusal of the 
(4 Opinion of the judge expressly on the law of the | grace of a nonsuit did not leave him the advantage 
h- case, so that he might take it to another tribunal if | of taking the chance of a verdict. 
or he thought fit. He waives that benefit by a condi-| In an action in the Common Pleas in 1778, after 
e- tional consent, and that condition is not complied | a verdict for plaintiff below, defendant moved be- 
of with. Rule absolute.” fore the court, in banc, for a nonsuit to be entere.1 
a It is to be noted that the foregoing was a case | and a new trial. But “ Goutp, BLacksToNnE an‘ 
on where the trial judge considered that there was| NAREsS, JJ., thought it impossible to order a non- 
g- conflicting evidence which plaintiff was entitled to | suit to be entered (unless by consent) after the 
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plaintiff had appeared and a verdict had been 
taken” (Aylett v. Lowe, 2 Blacks. 1221, 1222). 

In an action in King’s Bench in 1808, Lord EL- 
LENBOROUGH, at nisi prius, considering that an ac- 
tion had been prematurely brought, as matter of 
law, called and nonsuited plaintiff against the 
“ strenuous objection” of his counsel, saying: “ In 
many (other) cases, when it is clear the action will 
not lie, although the objection appears on the 
record and might be taken advantage of by motion 
in arrest of judgment or by writ of error, judges 
are in the habit of directing a nonsuit.” A rule to 
show cause why the nonsuit should not be set aside 
was discharged in banc (Sadler v. Robins, 1 Campb. 
253, 256). 

In an action in King’s Bench, in 1786, on a policy 
of insurance, where a verdict had been rendered in 
favor of plaintiff, a motion was made by defendant 
for a new trial on the ground that the verdict was 
against the evidence, and Asuurst, J., said: “In 
this case, if the defendant had not paid money into 
court the plaintiffs must have been nonsuited” 
(Cox v. Parry, 1 T. R. 464, 465). 

In an action for malicious prosecution, in the 
King’s Bench, in 1827, defendant called one wit- 
ness, who was unimpeached and uncontradicted, 
and testified to facts showing the existence of 
“probable cause.” “The counsel for the plaintiff 
then insisted that it ought to be left to the jury to 
find whether they believed Stainer’s evidence. The 
learned judge said that there was no contradictory 
evidence, * * * and he refused to leave any 
question to the jury, and nonsuited the plaintiff.” 
A rule nisi was obtained for setting aside the non- 
suit upon the ground that it ought to have been 
left to the jury to decide whether they believed this 
witness’ testimony or not. Plaintiff's counsel 
argued that “the learned judge ought to have told 
the jury that if they believed the facts sworn to by 
Stainer, in his opinion there was probable cause for 
preferring the indictment, and that there ought to 
be a verdict for the defendant. Instead of that he 
entirely withdrew the case from the consideration 
of the jury, whereby the plaintiff’s counsel was de- 
prived of the opportunity of remarking on the de- 
meanor of the witness and the consistency of his 
evidence.” Asportt, C. J., said: “I think that the 
nonsuit in this case was proper * * *. Where a 
witness is unimpeached in his general character, 
and uncontradicted by testimony on the other side, 
and there is no want of probability in the facts 
which he relates, I think that a judge is not bound 
to leave his credit to the jury, but to act upon them 
accordingly.” And Baytey, J., said: “If there is 
nothing in the demeanor of a witness, or in the 
story he tells, to impeach his credit, and he is not 
contradicted by testimony on the other side, it is 


not a case for a jury to deliberate upon. If the 
case had been submitted to the jury, and they had 
disbelieved this witness, I think that we should have 
been bound to send the case down to a new trial,” 
Rule discharged (Davis v. Hardy, 6 Barn. & Cresw, 
225). 

It is submitted, upon the foregoing view of the 
authorities, that the statements in Graham and 
Chitty, and in Labar v. Koplin (4 N. Y., supra) 
were misleading as to the then prevailing practice 
in the English courts in the matter of granting or 
refusing a nonsuit at nisi prius. That a plaintiff, in 
those courts, had not a universal and unqualified 
right to insist on a cause going to the jury and 
taking his chance of a verdict can probably not be 
doubted. The whole tenor and history of the Eng- 
lish judicial law is against such a proposition. 

The most marked feature of the old English 
“nonsuit ” was that it left the way open for plaint- 
iff thereafter to commence a new action for the 
same cause. (See Blacks. Comm. and Co. Litt, 
supra.) 

Coxe, indeed, adds to his statement of the gen- 
eral rule to this effect: ‘“ but yet for some special 
reasons nonsuit in some actions is peremptory,” 
giving a number of instances which, however, are 
not of modern interest (Co. Litt., 139 a, b). 

The form of the judgment of nonsuit, or “non 
pros.”, was, that plaintiff take nothing by his writ 
or precept. 

“ Judicium in non pros. ss. Ideo consideratum est 
quod praedictus querens nill capiat per billam suam 
praecdictam sed quod ipse et plegii sui de prosequendo, 
scilicet Jo. Doe et Ric. Ro., pro falso clamore suo, sint 
inde in misericordia. Et praedictus defendens cat inde 
sine die, etc. Et ulterius consideratum est,’ ete. 
(Liber Placitandi, ‘‘ Thompson’s Entries,” 451; Lon- 
don, 1674.) 

Nonsuits came over from England to the State 
of New York with the rest of the common law, and 
cut no small figure in the judicial rules and deci- 
sions, and, of course, in the text-books of practice, 
in the days before the Code of Procedure. (Sce 
Supreme Court Rules, 1799; Caine’s Prac., 516; 
Dunlap’s Prac., 423.) 

In the great reform of judicial procedure effected 
in New York in 1848, 1849, the name at least of 
“nonsuit ” disappeared, along with the names and 
existence of “original writs,” ‘“ declarations,” 
“bills,” “feigned issues” and many mesne writs, 
the word “ nonsuit ” not occurring in the Code of 
Procedure of either of the years specified. 

The universal first pleading became the “ com- 
plaint,’— not even “bill of 





es 


complaint ”— and 


where a plaintiff was required to be merely put out 
of court, as, e. g., in an action before a justice of 








| the peace, when, from plaintiff’s own showing, the 
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tile to real property was in question, the statute 
directed the justice, in plain English, to “ dismiss 
the action ” (Co. Proc., § 59). 

The mingling of old and new terms, so likely to 
arise, where a partial reform is engrafted upon a 
yenerable though decaying stock now manifested 
itself. Section 470 of the Code of 1849 required the 
judges of the Supreme Court to meet at Albany, in 
August of that year, and make rules to carry the 
“Code” into effect. Accordingly, those judges 
met and framed g2 “ Rules of the Supreme Court,” 
taking effect September 1, 1849, the notes to which 
showed that these new rules were largely adapta- 
tions of the 148 Rules of the Supreme Court, “ in 
equity,” and of the 103 Rules of the same court, 
“at law,” of the year 1847, both of the last-named 





sets of rules having been adopted under the then 
recent Constitution of 1846. 

In these new code rules of 1849 the motion for 
“judgment in case of nonsuit,” of Rule 41 of 1847, 
for not duly bringing a cause to trial became a 
motion for “ the dismissal of the complaint” (Rule 
23); Rule 46, at law, of 1847, providing that “ it 
shall not be necessary to call the plaintiff when the 
jury return to the bar to deliver their verdict, and 
the plaintiff shall have no right to submit to a non- 
suit after the jury have gone from the bar to con- 
sider of their verdict,” was reproduced verbatim in 
Rule 26 of 1849; and Rule 115, in equity, of 1847, 
to the effect that on a bill for divorce, etc., if plaint- 
if did not duly file a replication to an answer of 
denial the defendant might apply to have the bill 
dismissed, was changed so as to provide, in the like 
case, that defendant might “ apply to have the com 
plaint dismissed ” (Rule 71, of 1849). 

The reform Code of 1849 was thus launched on 
its adventurous voyage, under the commendable 
commission “to simplify and abridge the practice, 
pleadings and proceedings of the courts of this 


continuances, retraxits, and dismissals of bill, of the 
old practice, with nonsuits, dismissal of complaint, 
and dismissal of action; the latter tackle and ap 
parel suffering the disadvantage of having to await 
the evolution of the 102 volumes of Abbott’s and 
Howard’s practice reports for a determination of 
their nature and effect under the novel conditions. 














In the first instalment of the Code of Civil Pro- 
cedure, enacted in 1876, which was accompanied 
with a repealer of the main bulk of the Code of 
Procedure of 1849, the word “ nonsuit” occurred 
only once, namely, in section 1182, which was the 
Bth Rule of the Supreme Court (of 1874) bodily 
imported into the statute, providing that a plaintiff 
shall have no right to submit to a nonsuit after the 
jury have gone from the bar to consider of their 


State,” being furnished, in lieu of the nonsuits, dis- | 


verdict. In general, the Code of 1876 agreed with 
the former Code in phraseology, referring to a 
“dismissal of the complaint” eight times (§§ 405, 
412, 461, 821, 822, 980, 1209, 1426), ‘ abatement of 
action’ seven times (§§ 44, 412, 585, 755, 761, 764, 
1674), “ discontinuance of action” five times (§§ 44, 
412, 580, 680, 1426), and “ dismissal of the action” 
once (§ 265, subd. 3). 

On the completion, in 1880, of the Code of Civil 
Procedure by the addition of nine chapters (§§ 
1496-3356), the word “ nonsuit” was conspicuous 
by its absence from the portions of the new statute 
relating to courts of record; which, however, con- 
tained provisions relating to “ dismissal of com- 
plaint” (§§ 1533, 1634, 1640), “ discontinuance of 
action”’ (§§ 1699, 1845, 3235), and “ abatement of 
action ” (§§ 1699, 1704, 1736). But the word “ non- 
suit” appeared in the part relating to justices’ 
courts, occurring, namely, without definition, in §§ 
3007, 3013 and 3015; this part also containing pro- 
visions relating to “dismissal of complaint” (§§ 
2956, 3139), “discontinuance of action” (§§ 1674, 


| 2958, 3015, 3075), “judgment of discontinuance ” 


(§§ 2049, 2950), and “ withdrawal of action ” (§ 3015), 
possibly allied to the old retraxit.” 

The introduction of the word “ nonsuit”’ into 
§ 1182 of the Code of Civil Procedure, was due to 
the act that it had traveled down the years in the 
Supreme Court rules, and the Commissioners saw 
some reason for making it a part of the statute. 
The introduction of the same word into the part 
of the “nine chapters” relating to justices of the 
peace, in 1880, was due to mere inertia, the pro- 
visions containing it being reproductions of por- 
tions of the Revised Statutes of 1830, under which 
nonsuits in these inferior courts were rife. 

In considering the situation of to-day, in respect 
of nonsuits at trials, attention will be directed, in 
order, to the Code, to the Rules, to the customary 
verbiage of practice, as indicated, e. g., in the text- 
books, and, finally, to the reported cases. 

The Code, as amended to January 1, 1903, refers 
to “nonsuit” in courts of record three times (§§ 
1021, 1182, 1187), “ nonsuit” courts 


“ 


in justices’ 


| three times (§§ 3007, 3013, 3015), “dismissal of 


complaint ” twelve times (§§ 405, 412, 821, 822, 980, 
1209, 1426, 1533, 1634, 1640, 1642, 2956), “ discon- 
tinuance of action” ten times (§§ 44, 405, 412, 585, 
680, 1426, 1674, 3015, 3075, 3235), “ abatement of ac- 
tion ” nine times (§§ 44, 412, 585, 755, 761, 764, 1674, 
| 1704, 1736), and “withdrawal of action” once 
(§ 3015). The three sections referring to nonsuits 
| in courts of record merit separate comment. 

Section 1021 of the present Code, as originally 
| enacted, read thus: “ The decision of a court, or 
' the report of a referee, upon the trial of a demurrer,. 
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must direct the judgment to be entered thereupon, 
or other disposition of the case, as prescribed in | 
section 1018 of this act.” 

[Section 1018 provided that “ upon the trial of an 
issue of law the referee exercises the same power | 
as the court, to permit a party in fault to plead 
anew or amend; to direct the action to be divided 
into two or more actions; to award costs, and | 
otherwise to dispose of any question arising upon | 
the decision of the issue referred to him.’’] 

Thus it is seen that § 1021 originally related ex- 
clusively to the trial of a demurrer (which trial 
raised an issue of law only); and the substance 2f 
the section was that the court, or a referee, in the 
“decision”. or “report,” must direct what judg- 
ment or order should be entered thereupon. 

In 1879 (by ch. 542) the original section 1021 
was shortened so as to read: “ The decision of the 
court, or the report of a referee, upon the trial of 
a demurrer, must direct the final or interlocutory 
judgment to be entered thereupon;” and the present 
second sentence of the section was added, but 
which is irrelevant to the subject now under dis- 
cussion. 

In 1895 (by ch. 546) the Legislature, in its wis- 
dom, gave to the first sentence of § 1021 the fol- 
lowing remarkable form: “The decision of the 
court, or the report of a referee, upon the trial of 
a demurrer, or upon the trial of the issues of fact or 
law, where a nonsuit is granted, must direct the final 
or interlocutory judgment to be entered thereupon, 
and in any such case it shall not be necessary for the | 
court or referee to make any finding of fact.” | 

Thereby “nonsuit” was, for the first time, in- | 
troduced into the section, together with an element | 
of obscurity which it would be foreign to the | 
present purpose to do more than note. 

Section 1182 has already been sufficiently noticed. 

In 1895 (by ch. 946) the following new matter | 
was added to original § 1187. ‘“ When a motion is | 
made to nonsuit the plaintiffs or for the direction | 
of a verdict the court may, pending the decision of | 
such motion, submit any question of fact raised by 
the pleadings to the jury, or require the jury to | 
assess the damage. After the jury shall have ren- 
dered a special verdict upon such submission, or | 
shall have: assessed the damage, the court may then 
pass upon-the motion to nonsuit or direct such | 
general verdict as either party may be entitled to. 
On an appeal from the judgment entered upon such 
nonsuit or general verdict such special verdict, or 
general verdict, shall form a part of the record, 
and the appellate division may direct such judg- 
ment thereon as either party may be entitled to.” 
As will be mentioned below, this amendment of 








are agreeably serviceable in exhibiting the status 


of nonsuits in the present practice in New York. 

Rule 30 of the General Rules of Practice provides 
that “on a hearing before referees the plaintiff 
may submit to a nonsuit or dismissal of his com- 
plaint, or may be nonsuited, or his complaint be 
dismissed in like manner as upon a trial, at any 
time before the cause has been finally submitted to 
the referee for their decision.” This rule has the 
appearance of making a careful distinction between 
a “nonsuit” and a “dismissal of complaint,” also 
between a submission to and an infliction of each 
of those experiences. But if the reader tries to 
learn the details of this scientific precision he will 
discover that nowhere else in the rules is.‘ 
suit ” mentioned, and that no light is to be gathered 
from any of the sections of the Code on the ques- 
tion of the nature and effect of a nonsuit in the 
New York practice. 

The customary verbiage of practice leaves a 
doubt as to the relation existing between the new 
code expression “ dismissal of complaint,” and the 
resurrected or perpetuated “nonsuit” of the old 
law; the conclusion appearing to have the most 
plausibility, being that no one knows what the re- 
lation is, and that the only thing certain about a 
nonsuit grafited at a trial is that plaintiff thereafter 
finds himself out of court, with an impression that 
he can sue again for the same cause of action, and 
eventually will encounter an order or judgment 
rendered against him, dismissing his complaint. In 
Baylies’ Trial Practice, 2d ed., the expression “a 
or dismissal of the complaint,” or its 
equivalent is employed no less than twelve times 
in as many pages, in stating the details of practice 
on a trial by jury, the conjunction “or” being 
apparently used to indicate, not an alternative, but 
equivalence. 


‘non- 


nonsuit 


As to the reported cases: In Lomer v. Meeker 
(25 N. Y. 361), 1862, which was an action on a 
promissory note, the defense of usury was proved 
without any “conflict in the testimony,” and at 
the close of the evidence defendants moved “to 
dismiss the complaint” on the ground of such 
proof, but the motion was denied, and the jury 
found a verdict for plaintiff, whereon was entered 
a judgment which was affirmed at General Term. 
This was held to be error, by the Court of Appeals 
which granted a new trial, the opinion being writ- 
ten by SmituH, J., who said: “There was no con- 
flicting evidence, and nothing proper to be sub- 
mitted to the jury. It was the duty of the court in 
such case to dismiss the complaint, or nonsuit the 
plaintiff, or direct a verdict for the defendants. * * * 
The judge, in this case, should therefore have non- 





the Code has led to a decision and judgment which 


suited the plaintiff or dismissed the complaint, which 
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is equivalent to a nonsuit.”” Upon the strength ci 
this case, Baylies writes: “A dismissal of the com- 
plaint is equivalent to a nonsuit. Lomer v. Meeker, 
25 N. Y. 361” (Trial Prac., 308). 

In Stuber v. McEntee (142 N. Y. 200), which was 
an action for negligence, defendant’s counsel at 
the close of the evidence moved “to dismiss the 
complaint” on the ground “that there has been 
no negligence shown on the part of the defendant.” 
The trial judge said: 
plaint.” 


“T will dismiss the com- 
The judgment, entered March 28, 1892, 
recited: ‘“ This action having been tried before the 
court and a jury, and a decision for the defendant 
dismissing plaintiff's complaint duly rendered on 


peal- from this judgment the Appellate Division re- 
ferred to section 1187 of the Code, and held that the 
trial court “ had no power to dismiss the complaint 
upon the merits, nor to set aside the answers of the 
jury to the specific questions of fact submitted to, 
or the verdict rendered by, them”; that, under said 
section the trial court could, “after the rendition 
of the special verdict (?) by the jury, have adopted 
either one of two courses; he could nonsuit the 
plaintiff or direct the jury to render a general ver- 
dict. He did not direct a general verdict, nor did 
he nonsuit the plaintiff, but instead directed judg- 





ment dismissing the complaint upon the merits. 
This was clearly erroneous * * *, The judg- 


the 8th day of February, 1892, and the costs having | ment should have been one nonsuiting the plaint- 
been adjusted at,” etc.; and adjudged that defend- iff, instead of dismissing the complaint upon the 


ant recover said costs of the plaintiff, and have 
execution therefor. In its opinion the Court of 
Appeals said: “The trial resulted in a nonsuit. 
* * * In view of the fact that the nonsuit was 
not granted on any such ground * * *, we 
think that this point is not sufficient to sustain the 
judgment of nonsuit.” 

In McClure v. Central Trust Co. (165 N. Y. 108), 
which was tried before a referee, defendant’s coun- 
sel, at the close of the evidence, moved “to dis- 
miss the complaint on the ground that the testi- 
mony did not establish any cause of action against 
The referee reported that the de- 
fendant “is entitled to a dismissal of the complaint 
upon the merits, with costs, and I hereby direct judg- 
ment accordingly.” The judgment “adjudged that 


the complaint of the plaintiff in this action be dis- | 


missed, and that the defendant recover of the plaint- 
iff” his costs. In its opinion the Court of Ap- 
peals says that certain matters of defense “ were 
not entered upon by the defendant because a non- 
suit was granted ” (165 N. Y. 129, 130). 

In Hoey v. Met. St. Ry. Co. (7o App. Div. 60), 
1902, which was an action for negligence, defend- 
ant’s counsel, at the close of the evidence, moved 
“for a dismissal of the complaint or for the direc- 
tion of a verdict.” Upon this motion the trial jus- 
tice reserved his decision, and thereupon submitted 
to the jury a series of specific questions of fact, 
under Code, § 1187, with instructions to render, 
also, a general verdict. The jury answered the 
questions, and rendered a general verdict for plaint- 
iff for $12,500 damages. In the subsequent pro- 
ceedings in this action we at length obtain some 
definite data as to whether a “ nonsuit” really sur- 
vives to-day. in New York, and as to what it is. 
The jury was discharged, and the trial justice, after 
consideration, directed that a judgment be entered 
dismissing the complaint upon the merits, and set- 
ting aside the general verdict and the jury’s 


merits. * * * The judgment should be cor- 


rected as indicated in this opinion, and as thus cor- 
rected, affirmed.” The order of correction and af- 
firmance, as entered, accordingly read: 

“ Ordered, That the judgment so appealed from 
be amended and corrected by striking therefrom 
the following: 

“* Ordered and adjudged that the complaint 
herein be and the same hereby is dismissed upon 
the merits * * * except the first finding’, and 
| substituting in place thereof the following: 





| “Ordered and adjudged that the motion of the 
| defendants for a nonsuit be and the same hereby is 


| 


granted, and the complaint dismissed, but not upon 
the merits.’ 

“And it is further ordered that the said judg- 
ment as above corrected be affirmed without costs 
to either party.” 

CONCLUSIONS. 


The name and fact of “ nonsuit” survive to-day 
under the New York Code of Civil Procedure. 
The name occurs in the statute, in the General 
Rules of Practice, in the text-books and in the re- 
ported opinions of the courts, and is uttered, though 
probably rarely, by counsel for defendants, at trials 
in courts of record, in their motions. Nonsuits 
are either voluntary or compulsory. The continued 
existence of the voluntary kind is implied in the 
clause of Rule 30, providing that plaintiff “ may 
submit to a nonsuit,” etc., and in Code, § 1182, re- 
stricting plaintiff’s right “to submit to a nonsuit ” 
at a trial in a court of record. But it is believed 
that the practice of voluntarily procuring a non- 
suit by plaintiff at a trial is infrequent, a more ad- 
vantageous method of procedure being to invoke 
the discretionary power of the trial judge to per- 
mit the “ withdrawal of a juror,” whereby the trial 
but not the action is terminated (See Dillon v. 





answers to all the questions except one. On ap- 


Cockroft, 90 N. Y. 649, 650; Freeman v. Grant, 132 
N. Y. 22, 29). If defendant’s counsel, at a trial, 
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moves to “dismiss the complaint” under circum- 
stances which do not justify a dismissal on the 
merits, the court deems him to ask for a nonsuit, 
only, i. e., a dismissal which is not a bar to a new 
action for the same cause. When a “ nonsuit” 
reaches the stage of rendition of judgment the word 
does not ordinarily appear in the adjudicating 
clause. 

A “nonsuit,” in New York, is now equivalent 
to a “dismissal of the complaint,” not on the merits, 
the italics implying that the determination is not 
res judicata. 

It is believed that no substantial difference exists, 
in the ordinary case, between the effect of a dis- 
missal of the complaint upon the merits, and that 
of a verdict for defendant. 

The substance of the old “judgment as in case 
of a nonsuit,” which figured so largely in the old 
English and the former New York practice (14 
Geo. II, c. 17 [1741]; 1 Van N. & W., Rev. L. of | 
1813, c. 56, § 12, p. 521), entered in consequence of | 
a plaintiff's neglecting duly to bring on the issue | 
to be tried, survives in an order, procurable on de- | 
fendant’s motion, dismissing the complaint for | 
failure to proceed in the action (Code, § 822; Gen. | 
Rule of Prac. 36). It has been held that a dis- | 
missal granted under such circumstances is not a 
bar to a subsequent action (Harrison v. Wood, 2 
Duer, 50). 

In England the old practice, in respect of non- 
suits, has been quite upset by the new procedure. 
Order 26, entitled “ Discontinuance,” is a complete 
code, applicable to the whole subject of discon- 
tinuing an action (See Snow, Burney & Stringer, 
Ann. Prac. [1901], vol. 1, p. 327). A plaintiff there 
has no longer any right to submit to a nonsuit at 
a trial. The principle adopted is that after pro- | 
ceedings have reached a certain stage the plaintiff, 
who has brought his adversary into court, shall 
not be able to escape by a side door and avoid the 
contest. The substance is that when the parties | 
are face to face it is only at the discretion of the | 
judge that the plaintiff can be allowed to withdraw 
from the action, with ‘a right of bringing another | 
for the same subject-matter. The plaintiff, in short, 
cannot now claim, as of right, to be nonsuited, and | 
if he offers no support to his action when it eatin 
into court there must be a verdict for defendant | 
(Fox v. Star, etc., Co., 1 Q. B., p. 639; aff'd in| 
House of Lords, Appeal Cas. [1900] 19); the law 
thus affording a marked contrast to that prevailing 
in New York, where judgment for defendant on the 
merits for mere failure of proof on the part of the 
rlaintiff is erroneous. ‘ 

“The action was at law, and the defect in the 
plaintiff's case was a failure of proof. The dis- 
missal on the merits was therefore erroneous. 











There should have been only the ordinary “ non- 
suit” (Colyer v. Guilfoyle, 47 App. Div. [1900] 
302, 306). 


THEODORE F. C. DEMAREST. 
——_e——_—_ 
THE LAW’S DELAY. 


To the Commissioners Appointed by the Governor te 
Inquire into the Delays and Expenses of the Ad- 
ministration of Justice in the Counties of New 
York and Kings, and to Suggest Legislation 
Thereon: 

It is a wise maxim which says: ‘“ The reason and 
spirit of cases make the law, not the letter of par- 
ticular precedents.” 

Under the Constitution of 1846, which was the 
third Constitution adopted by the State of New 
York—and which inaugurated the unfortunate 
change, as I believe, from the appointive to the 
elective system of the Judiciary — there was created 
a Supreme Court, having general original and ap- 
pellate jurisdiction in law and in equity. The State 
was divided into eight judicial districts, of which 
the city and county of New York was made one. 
From time to time, under that Constitution, and 
the Constitution of 1894, our present judiciary sys- 
tem has been modelled and the changes by legisla- 
tion and constitutional amendments made. 

By article VI, section 2, of the Constitution of 
1894, it is provided, that ‘ The Legislature shall 
divide the State into four judicial departments. 
The First Department shall consist of the county 
of New York, and the others shall be bounded by 
county lines, and be compact and equal in popula- 
tion as nearly as may be. Once every ten years 
the Legislature may alter the judicial departments, 
but without increasing the number thereof.” 

And by article VI, section 1, “ The Legislature 
may alter the judicial districts once after every enu- 
meration under the Constitution of the inhabitants 
of the State, and thereupon reappoint the justices to 
be thereafter elected in the district so altered.” 

And article III, section 4, provides that “ the in- 
habitants of the State are to be enumerated in 1905, 
and every tenth year thereafter.” 

In 1900 the population of the State was estimated 
to be about 7,000,000. The number of inhabitants 
of the First Department at about 2,000,000. 

There are four departments and eight judicial 
districts in the State, and seventy-six Supreme 
Court justices. 

The First Department has twenty-two justices, 
which is a proportional ratio under the Constitu- 
tion, of the population, the average being one jus- 
tice to about every 90,000 inhabitants. While the 


ratio of justices to the number of inhabitants 1s 
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fairly divided, the cause of the Supreme Court 
calendars of the First Department being over- 
crowded is owing to the fact that there is far more 
litigation in ratio to population than in any other 
department. It is the great commercial and mer- 
cantile center of the State, if not of the United 


States — there being as much if not more litigation | 
in this Department than in any State of the Union. | 
It is very clear, therefore, that the allotment of jus- | 


tices according to the population in the several de- 
partments should not be the criterion or basis, but 
it should be based upon the ratio or amount of 
litigation. 

On January 1, 1896, when the consolidation of 
the Superior Court of the City of New York, and 
the Court of Common Pleas for the City and 
County of New York with the Supreme Court took 
effect — under section 5 of article 5 of the Consti- 
tution of 1894 — there were about 7,000 cases on the 
calendar. From January, 1896, to October, 1902, 
inclusive, 29,420 cases were put on the calendars. 
making together 36,420. There were tried and dis- 
posed of during the period, 20,686 cases, and 7,289 
having been dropped, making together 27,975 cases 
cleared from the calendars, leaving undisposed of 
on October 1, 1902, 8,445 cases — 1,445 more cases 
on the calendar than there were on January 1, 1896. 
The average number of cases disposed of each year 
during those seven years having been about 3,000. 
On October 1, 1903, there were on the Supreme 
Court calendar of the First Department 9,000 cases. 
The jury calendar at the present time is nearly 
thirty months behind, and the Special Term calen- 
dar about five months behind. 

The following points suggest themselves: 

1. The business of the Supreme Court, First 
Department, has been largely increased by the fre- 
quent changes of our statute laws, and in the im- 
position of new duties upon the courts in aid of 
the enforcement of special statutes. 

2. The Code of Civil Procedure has been too 
frequently amended. Almost. every amendment 
has to be passed upon sooner or later, by appeal. 
As has been well said by one of the justices of the 
First Department, that, under the Code of Civil 
Procedure alone, as amended from year to year, 
decisions involving points of practice have been 
made by the thousands — and yet the Legislature 
keeps on amending it every year. Evidently our 
legislation has tended to increase litigation. 

3. By chapter 515, Laws of 1902, the General 
Term of the City Court of the city of New York 
was abolished, and appeals from judgments and 
orders of the court are taken directly to the Ap- 
pellate Term of the Supreme Court. This law has 
tended to retard the progress of the trial of jury 
cases and to keep the calendars crowded. While 





| the law enables all of the judges of the City Court 
| to sit in the trial of cases, it has resulted in an in- 
| crease in the number of appeals, and these appeals 
have been heard before three justices of the Su- 
| preme Court, which have taken a great deal of 
| time, and, accordingly in ratio reduced the number 
of trial justices of the Supreme Court — thus tend- 
ing to delay in the reduction of the jury calendar. 
4. Ina carefully prepared review of the material 
| growth of the State of New York during the past 
| fifty years, and the relative increase of litigation, 
|and after stating the legislative enactments from 
| time to time as to the judiciary of the State, a dis- 
tinguished justice of the First Department (see 
Albany Law Journal of February, 1903) says: 
“That while in 1850 the total number of justices 
available for assignment to Special and Trial Term 
work was forty-three, for at that time the justices 
of the General Term also held Special and Trial 
Terms, and the General Term work was light, the 
number now available is fifty-two. And as to the 
First Judicial District, it appears that while in 1850 
we had four Supreme Court justices, six Superior 
Court judges and three judges of the Court of Com- 
mon Pleas— making a total of thirteen, it has 
since 1896 ten justices of the Supreme Court 
elected as such, and twelve justices transferred to 
said court, or their successors elected as Supreme 
Court justices, making a total of twenty-two, and 
of these four have been assigned to the Appellate 
Division of the Supreme Court, and three others 
have been assigned to hold, during five months in 
the year, an Appellate Term for the determination 
of appeals from the City Court and from the 


| Municipal Court— which threaten to become so 


numerous that in a short time the justices of the 
Appellate Term will not be able to sit in any other 
branch of the court. This will leave but fifteen 
justices available for assignment to Special Term 
and Trial Term work, as against thirteen in 1850.” 

By a mere statement of these facts it must be 
evident to everyone that the present number of jus- 
tices is altogether inadequate, and much below the 
ratio of fifty years ago — while the amount of liti- 
gated business in the First Department has more 
than doubled. 

5. The Judiciary Committee of the Constitu- 
tional Convention of 1894, in recommending that 
the number of Supreme Court justices be increased 
by the number of twelve, declared that the pro- 
posed additional would not make the total num- 
ber of justices so great in proportion to the popu- 
lation of the State as it was after the last increase 
by the constitutional amendment of 1882. [See 
Revised Record of the Constitutional Commission 
of 1894, vol. 2, page 462.] Here is an official ad- 





mission of great weight that the increase then pro- 
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posed and subsequently adopted was less than 
increase in population justified, and no allowance 
whatever was made for the commercial and indus- 
trial development. 

6. There should be an increase in the number 
of justices in the First and Second Districts, in 
ratio to the litigation, and sufficient to do all the 
business — and a constitutional amendment should 
be adopted to that effect. 


7. Mr. Judge Coxe, of the United States Circuit 
Court, in an address before the students of Colum- 
bia University, a few months ago truly said, that 
what is required is the simplification of procedure 
in the courts; the discouragement of useless liti- 
gation, and the voters of New York city should be 
permitted to choose their own judges in whatever 
numbers may be needed. 

The suggestion that the voters of the First De- 
partment be allowed to choose their justices in 
such numbers as from time to time may be found 
necessary, to keep pace with the increase in litiga- 
tion, points a wise solution of the question, and a 
constitutional amendment to that effect would 
work a lasting benefit to the people generally. 

8. The rule promulgated by the Appellate Di- 
vision, that any case arising on contract, which 
can be tried in two hours may be preferred, has 
tended to clog the calendar, as well as to delay 
the trial of cases of magnitude and favoring cases 
of minor importance. In 1901, of 1,055 cases tried 
on their merits, 658 were such preferred cases. 


If this rule were abolished, or restricted to cases 
involving more than a stated amount, say $2,000, it 
would tend to reduce the number of preferred cases 
—as cases involving smaller amounts would be 
brought in the City Court, or in the Municipal 
Court. 

In this connection several questions suggest 
themselves: 

Why should cases of libel and slander be pre- 
ferred? 

Why should a case for personal injury brought 
by the guardian of an infant, who is supported by 
its parents, be preferred, while a case brought by 
the head of a family for personal injury — inca- 
pacitating him, perhaps, from earning a livelihood 
— must wait its time on the calendar for two or 
three years before being reached for trial? 

Why should attorneys be required to prepare an 
affidavit setting forth that a given case is pre- 
ferred, and draw an order for a justice to sign to 
that effect—to have a case put on the preferred 
calendar — when this labor could be avoided by 
simply requiring the attorney to state in the note 
of issue that it is a preferred case? 

Why should not the Code of Civil Procedure not 








be amended so as to abolish or restrict the right 
of appeal before judgment from orders involving 
solely points of practice? 

Why should attorneys be allowed to postpone 
the trial of cases as readily as they do—for in- 
stance, because counsel are engaged elsewhere? 

Could not the justices in the First Department 
sit more hours in the trial of cases? 

Should there not be at least three courts open all 
summer for the trial of equity cases? 

Should not the courts generally open on the first 
Monday of September, instead of on the first Mon- 
day of October? 

Cannot appeals from cases and orders of the City 
Court and Municipal Court at the Appellate Term 
be disposed of more expeditiously? 

It would seem that a beneficial reformation on 
these lines could be effectuated. Upon amending 
the Code of Civil Procedure, in order that cases 
may be more speedily placed on the calendar, the 
following suggestions occur: 

(1) Notice of appearance, after service of the 
summons, should be ten, and not twenty days. 
§ 421. 

(2) Complaint should be served within ten days 
after notice of appearance, instead of twenty. § 479. 

(3) Answer should be served within ten days 
after service of complaint, instead of twenty. § 520. 

(4) Time within which a pleading may be 
amended should be ten, and not twenty days. § 542. 

(5) Further time to plead, which is often given 
by attorneys, or by the court, should be limited to 
ten days. 

(6) The time for appeal from an order affecting 
a substantial right should be reduced from sixty to 
twenty days. §§ 1342, 1343. 

(7) Appeals from an order to the Court of Ap- 
peals should be required to be taken within twenty 
instead of sixty days. § 1325. 

(8) Appeals to the Court of Appeals from a final 
judgment should be taken within three instead of 
within twelve months. § 1325. 

In an article on the subject “ How to Relieve the 
Crowded Calendars,” which appeared in the New 
York Law Journal, September 17, 1903, and in the 
Albany Law Journal for October, 1903, I took oc- 
casion to make some suggestions. Among others, 
that the Supreme Court, First Department, should 
adopt the rule which for a long time has obtained 
in the United States courts in the trial of admiralty 
and patent cases. That is to say, to have all equity 
and elevated railroad cases, which are now tried at 
Special Term, submitted to a justice of the Su- 
preme Court, after the testimony has been taken 
before a notary public or commissioner, in the oi- 
fice of the attorney of the plaintiff or defendant, the 
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testimony to be taken down by a typewriter as 
given, and then, after the testimony is all in, a jus- 
tice to examine the same and pass upon the ques- 
tions of evidence involved, and give judgment. 


The justice to strike out such irrelevant or redun- | 


dant testimony as he may determine, and decide the 
case on the law and the facts, the same as he would 
have done —with more accuracy than he could 
have, perhaps — if the case had been tried before 
him at the Special Term in the first instance. This 





so as to cast the burden upon the appellant to es- 
tablish affirmatively that in fact he was prejudiced 
thereby. 

Another point is that the rule governing appel- 
late courts should be changed under which a retrial 
of all the issues is order in case of the discovery of 
error in only one of them. As the law now stands a 
complaint may contain a number of causes of ac- 
tion, and the answer may contain several defenses 
to each cause, and yet if error be discovered affect- 


mode of procedure pursued in the United States 
courts has for years worked well, and saved much 
time and expense. Certainly the magnitude of the 


ing only one of the causes or defense a new trial is 
ordered as to all the issues. This should be 
changed by providing that the new trial should be 


| 
| 





causes in those courts, as to principal or amount | 


involved, will compare favorably with the Special 
Term cases in the State courts—so that on that 
score there can be no reasonable objection to the 
method proposed. It would enable justices to pass 
upon questions of evidence more accurately, and 
thereby there would be fewer appeals to the Appel- 
late Division and the Court of Appeals. It would 
be an economical and satisfactory system of pro- 
cedure to the people and to litigants generally. 
Under section 3, article VI of the Constitution of 
1894, which provides that “the legislature shall have 


the same power to alter and regulate the jurisdic-| 


tion and proceedings in law 
has heretofore exercised,” it 
mode proposed could be done. 

Another suggestion or two: It seems to me that 
an improvement would result if the present mode 
of calling the calendar and assigning cases were 
abandoned. The call of the so-called Friday calen- 
dar has become quite perfunctory — certainly much 
valuable time is spent by judges and lawyers under 
the present system. I believe the trial of cases could 
be expedited if each trial justice had control of his 
own particular calendar. In this I think I voice the 
opinion of the Bar of this district generally. 

In an able and elaborate article entitled “ Sug- 
gestions to Remedy the Delays in the Administra- 
tion of Justice,” by Mr. Justice Freedman — who 
has had a long and varied experience on the Bench 
in the First Department — in the Albany Law Jour- 
nal for February, 1903, says: “I beg to suggest 
that the trial court should have full and unques- 
tioned power to direct a verdict in every case in 
which a contrary verdict would have to be set aside 
as against the clear weight or preponderance of 
evidence. This power was exercised by the courts 
of this State for some time, but the Court of Ap- 
peals has held, in McDonald v. Met. St. R’way (167 
N. Y. 66), that it does not exist.” 

He further considerately says: “ The rule in ap- 
pellate courts now is to grant a new trial in every 
case in which immaterial, irrelevant or incompetent 
evidence was admitted which might possibly have 


and in equity that it 
would seem that the 





had only as to the cause of action or defense af- 


| fected by the error, and that as to the other issues 


the judgment should stand as an _ interlocutory 
judgment to be changed or modified by the result 
of the issue to be retried on a special application 
for final judgment. 


A few words in respect to the City Court of the 
city of New York. This court as at present con- 
stituted is a most available and able judicature. The 
personnel is superb. All the judges are diligent and 
faithful to the interests of the people. 

They dispose of cases and motions which come 
before them with promptitude and judicial dis- 
crimination. 

The jurisdiction of the court is limited by statute 
to two thousand dollars. I am strongly of opinion 
that at least two important changes should be made 
in the jurisdictional power of the court. 

First, that no cases involving less than five hun- 
dred dollars should be brought there; and secondly, 
that its jurisdiction shauld be extended to five thou- 
sand dollars. Such reformation would not only 
relegate cases involving amounts under five hundred 
dollars to the Municipal Courts, but would im- 
mensely relieve the work of the Supreme Court. It 
would also prevent certain attorneys from bringing 
cases in that court involving small amounts as is 
frequently done now, mainly for the purpose of 
making about eighty dollars court costs. 

As a brief resume of the vast business done by 
this court, I would present a few facts and figures: 

The court is composed of seven judges, including 
a chief judge. 

On January 1, 1900, there were 3,902 cases on the 
calendar; in 1901, 3,783; in 1902, 4,013, and in 
January 1, 1903, 5,250. On December Ist instant, 
there were over 6,000 cases; 2,625 cases were added 
this year down to September Ist. It now takes about 
ten or eleven calendar months to reach a jury case 
for trial. Equity cases are tried up to date. 

In 1808, 7,486 judgments were rendered aggre- 
gating $3,629,380. For seven years last past the 
average amount in judgments rendered has been 
about $3,000,000. The Special Term chamber busi- 
ness amounts to upwards of one hundred motions 
daily, besides the ex parte business which requires 


harmed the appellant. This rule should be changed | the judge to sign nearly five hundred papers daily. 
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A judge is always in attendance from 10 A. M. to 4 
P M. 

It is evident to every member of the Bar, at all 
familiar with the vast business of the Court, that 
there should be two more judges at least added to 
the roll of this court in order to enable it to keep 
abreast the increase in litigation. The court being 
a creature of the legislature, the governor could 
appoint additional judges to supply the demand until 
the next general election. 


Mr. Chairman.— If the Commissioners shall find 
the suggestions herein contained of some aid to 
them in evolving a beneficial plan to expedite the 
business of the courts and in the trial of cases; or, 
if they shall deem any of the methods proposed 
worthy of their favorable consideration, I shali 
deem my labors and efforts in that behalf amply 
rewarded. 

Joun FREEMAN BAKER. 

No. 156 Broadway, New York, Nov. 24, 1903. 


eens 
SUPREME COURT OF THE UNITED STATES. 


W. W. Artin, Plaintiff in Error, v. THE STATE oF 
KANSAS. 


(November 30, 1903.) 





Mr. Justice Harlan delivered the opinion of the 
court. 

This case involves the validity under the Consti- 
tution of the United States of the statute known as 
the eight-hour law of Kansas of 1891, c. 114, being 
sections 3827, 3828 and 3829 of the general statutes 
of 1901 of that State. 

By the first section of that act it was provided 
that “Eight hours shall constitute a day’s work for 
all laborers, workmen, mechanics or other persons 
now employed, or who may hereafter be employed 
by or on behalf of the State of Kansas, or by or on 
behalf of any county, city, township or other munici- 
pality of said State, except in cases of extraordinary 
emergency which may arise in time of war or in 
cases where it may be necessary to work more than 
eight hours per calendar day for the protection of 
property or human life; provided, that in all such 
cases the laborer, workmen, mechanics or other 
persons so employed and working to exceed eight 
hours per calendar day shall be paid on the basis 
of eight hours constituting a day’s work; provided 
further, that not less than the current rate of per 
diem wages in the locality where the work is per- 
formed shall be paid to laborers, workmen, mechanics 
or other persons so employed by or on behalf of the 
State of Kansas, or any county, city, township or 
other municipality of said State; and laborers, work- 
men, mechanics and other persons employed by con- 
tractors or subcontractors in the execution of any 
contract or contracts within the State of Kansas, or 
within any county, city, township or other munici- 








pality thereof shall be deemed to be employed by or 
on behalf of the State of Kansas or of such county, 
city township or other municipality thereof.” 

The second section declared that “All contracts 
hereafter made by or on behalf of the State of Kan- 
sas, or by or on behalf of any county, city, township 
or other municipality of said State, with any corpo- 
ration, person or persons, for the performance of 
any work or the furnishing of any material manu- 
factured within the State of Kansas, shall be deemed 
and considered as made upon the basis of eight 
hours constituting a day’s work; and it shall be 
unlawful for any such corporation, person or persons 
to require or permit any laborer, workman, mechanic 
or other person to work more than eight hours per 
calendar day in doing such work or in furnishing or 
manufacturing such material, except in the cases 
and upon the conditions provided in section I of 
this act.” 

The third section makes any officer of Kansas, or 
of any county, city, township or municipality of 
that State, or any person acting under or for such 
officer, or any contractor with the State, or any 
county, city, township or other municipality thereof, 
or other person violating any of the provisions of 
the act, liable for each offense, and subject to be 
punished by a fine of not less than $50 nor more 
than $1,000, or by imprisonment not more than six 
months, or by both fine and imprisonment, in the 
discretion of the court. 

It may be stated that the act exempts existing 
contracts from its provisions. 

The present prosecution was under the above act, 
and was commenced in one of the courts of Kansas. 

The complaint in its first count charged that 
Atkin contracted with the municipal corporation of 
Kansas City to do the labor and furnish all materials 
for the construction of a brick pavement upon Quin- 
daro boulevard, a public street of that city; and 
having hired one George Reese to shovel and re- 
move dirt in execution of the work, did knowingly, 
wilfully and unlawfully permit and require him to 
labor ten hours each calendar day upon said work, 
there being no extraordinary emergency arising in 
time of war, nor any necessity for him to labor 
more than eight hours per day for the protection 
of property or of human life. 

The second count contained the same allegations 
as to the general nature of Atkin’s contract, and 
charged that he unlawfully hired Reese to labor on 
the basis of ten hours as constituting a day’s work 
by contracting to pay the current rate of wages, 
which in that locality was the sum of $1.50 per day, 
and unlawfully exacted and required of him that he 
labor ten hours each calendar day in order to be 
entitled to the current wages of $1.50 per day, there 
being no extraordinary emergency arising in time 
of war, nor any necessity for him to labor more 
than eight hours for the protection of property or 
of human life. 

The defendant moved to quash each count, upon 
the grounds, among others, that the statute in ques- 
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tion, in violation of the first section of the fourteenth| ous, hazardous or in any way injurious to life, limb 
amendment to the Constitution of the United States,! or health, and could be performed for a period of 
deprived him of his liberty and property without | ten hours during each working day of the week 
due process of law and denied him the equal pro-| without injury from so doing, and that the labor he 
tection of the laws. | was employed to perform, and did perform, “ was 

lhe motion to quash was overruled, and the case; in no respect or manner more dangerous to the 
ws heard upon an agreed statement of facts. health or hazardous to life or limb or to the general 

ft appears from that statement that the parties| welfare of the said George Reese or other persons 
stipulated, for the purposes of the case, that Kansas| doing such work than the labor performed by per- 
City was under a duty to keep its streets and high-| sons doing the same kind of or character of work 
ways in repair, and make all contracts to grade and|as the employes or (of) contractors having contracts 
pave them and for all other public improvements|to do the same kind of work for private persons, 
within its limits; that the defendant entered into a| firms or corporations, or as the servants of private 





contract with the city to construct a pavement on} 
Quindaro boulevard, a public highway in that city, | 
and employed, among others, one George Reese to 
perform the labor of shoveling and removing dirt 
in the prosecution of that work; permitted him to 
work more than eight hours on each calendar day, 
although there was no extraordinary emergency 
arising in time of war, nor any necessity that he or 
any other person engaged on the work should work 
more than eight hours for the protection of property 
or human life; that the agreement with Reese was 
to pay fifteen cents per hour and no more, the cur- 
rent rate of wages for such work in that locality 
being $1.50 for ten hours’ labor per day; and that 





the defendant exacted and required of him that he 
work ten hours each calendar day in order to be | 
entitled to the current wages of $1.50 per day; that! 
if the contractor had been compelled to pay Reese 
and other laborers at the rate of $1.50 per day for 
eight hours’ work, his compensation would have 
been diminished by one hundred dollars; that Reese 
was not compelled, required or requested to work, 
more than eight hours in any one day, but did so 
voluntarily, and was permitted and allowed to work 
ten hours in each calendar day in order to earn 
$1.50 in a calendar day; that he was employed at 
his own solicitation, and entered into the agreement 
with Atkin freely, and worked at the time and place 
mentioned in the complaint with the knowledge, 
consent and permission of defendant; that it was 
not the intention, expectation, desire or agreement 
of Reese or of the defendant that the former should 
ask, demand or receive the same compensation for 
eight hours’ work as was paid for ten hours’ work 
each calendar day to laborers doing the same kind 
of work for persons having contracts with private 
persons or corporations; that he was hired and 
employed without the knowledge or consent of the 
city, and neither the city nor its officers had or 
exercised any control or supervision over him, he 
being the servant of the defendant and not of the 
city; and that the contract between the defendant 
and the city did not contain any provision as to the 
number of hours laborers should work in a calendar 
day, nor any provision as to their compensation, 
but left the contractor free as to the means and 
manner of performing his contract. 

It was also stipulated that the labor performed 





by Reese was healthful, outdoor work, not danger- 


persons, firms or corporations.” 

It was further stipulated that the work of shovel- 
ing and removing dirt in the construction of a 
pavement was in all respects the same whether the 
pavement be constructed for a city or other munici- 
pality or for a private person, firm or corporation. 

Such was the case presented for the determination 
of the trial court. 

The prosecution resulted in a judgment against 
the defendant, and he was sentenced to pay a fine 
of fifty dollars on each count of the complaint. 
Motions in arrest of judgment and for a new trial 
having been denied the case was taken to the 
Supreme Court of Kansas, which affirmed the judg- 
ment and sustained the validity of the statute. 

The case has been stated quite fully, in order that 
there may be no dispute as to what is involved and 
what not involved in its determination. 

No question arises here as to the power of a State, 
consistently with the federal Constitution, to make 
it a criminal offense for an employer in purely pri- 
vate work in which the public has no concern, to 
permit or to require his employes to perform daily 
labor in excess of a prescribed number of hours. . 
One phase of that general question was considered 
in Holden v. Hardy (169 U. S. 366), in which it was 
held that the Constitution of the United States did 
not forbid a State from enacting a statute providing 
—as did the statute of Utah there involved — that 
in all underground mines or workings and in smelt- 
ers and other institutions for the reduction or re- 
fining of ores or metals, the period of the employ- 
ment of workmen should be eight hours per day, 
except in cases of emergency when life or property 
is in imminent danger. In respect of that statute, 
this court said: “ The enactment does not profess 
to limit the hours of all workmen, but merely those 
who are employed in underground mines, or in the 
smelting, reduction or refining of ores or metals. 
These employments, when too long pursued, the 
legislature has judged to be detrimental to the health 
of the employes, and so long as there are reasonable 
grounds for believing that this is so, its decision 
upon this subject cannot be reviewed by the federal 
courts. While the general experience of mankind 
may justify us in believing that men may engage in 
ordinary employments more than eight hours per 
day without injury to their health, it does not follow 
that labor for the same length of time is innocuous 
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when carried on beneath the surface of the earth, 
where the operative is deprived of fresh air and 
sunlight and is frequently subjected to foul atmos- 
phere and a very high temperature, or to the influ- 
ence of noxious gases, generated by the processes 
of refining or smelting.” 

As already stated, no such question is presented 
by the present record; for, the work to which the 
complaint refers is that performed on behalf of a 
municipal corporation, not private work for private 
parties. Whether a similar statute, applied to labor- 
ers or employes in purely private work, would be 
constitutional, is a question of very large import, 
which we have no occasion now to determine or 
even to consider. 

Assuming that the statute has application only to 
labor or work performed by or on behalf of the 
State, or by or on behalf of a municipal corporation, 
the defendant contends that it is in conflict with the 
fourteenth amendment. He insists that the amend- 
ment guarantees to him the right to pursue any 
lawful calling and to enter into all contracts that 
are proper, necessary or essential to the prosecution 
of such calling; and that the statute of Kansas un- 
reasonably interferes with the exercise of that right, 
thereby denying him the equal protection of the 
laws (Allgeyer v. Louisiana, 165 U. S. 578; Wil- 
liams v. Fears, 179 U. S. 270). In this connection, 
reference is made by counsel to the judgment of the 
Supreme Court of Kansas in Ashby’s case (60 Kan. 
101, 106), in which that said: “ When the eight-hour 
law was passed the legislature had under considera- 
tion the general subject of the length of a day’s labor 
for those engaged on public works at manual labor, 
without special reference to the purpose or occasion 
of their employment. The leading idea clearly was 
to limit the hours of toi' of laborers, workmen, me- 
chanics, and other persons in like employments, to 
eight hours, without reduction of compensation for 
the day’s services.” 

“Tf a statute,” counsel observes, “such as the one 
under consideration is justifiable, should it not apply 
to all persons and to all vocations whatsoever? Why 
should such a law be limited to contractors with the 
State and its municipalities? * * * Why should 
the law allow a eontractor to agree with a laborer 
to shovel dirt for ten hours a day in performance of 
a private contract, and make exactly the same act 
under similar conditions a misdemeanor when done 
in the performance of a contract for the construc- 
tion of a public improvement? Why is the liberty 
with reference to contracting restricted in one case 
and not in the other?” 

These questions — indeed, the entire argument of 
defendant’s counsel — seem to attach too little con- 
sequence to the relation existing between a State 
and its municipal corporations. Such corporations 
are the creatures, mere political subdivisions, of the 
State for the purpose of exercising a part of its 
powers. They may exert only such powers as are 
expressly granted to them, or such as may be neces- 
sarily implied from those granted. What they law- 








fully do of a public character is done under the 
sanction of the State. They are, in every essential 
sense, only auxiliaries of the State for the purposes 
of local government. They may be created, or, 
having been created, their powers may be restricted 
or enlarged or altogether withdrawn at the will of 
the legislature; the authority of the legislature, when 
restricting or withdrawing such powers, being sub- 
ject only to the fundamental condition that the col- 
lective and individual rights of the people of the 
municipality shall not thereby be destroyed (Rogers 
v. Burlington, 3 Wall. 654, 663; United States v. 
Railroad Company, 17 Wall. 322, 328-9; Mount 
Pleasant v. Beckwith, too U. S. 514, 525; State Bank 
of Ohio v. Knoop, 16 How. 369, 380; Hill v. Mem- 
phis, 134 U. S. 198, 203; Barnett v. Denison, 145 
U. S. 135, 139; Williams v. Eggleston, 170 U. S. 
304, 310). In the last case cited we said that “a 
municipal corporation is, so far as its purely munici- 
pal relations are concerned, simply an agency of the 
State for conducting the affairs of government, and 
as such it is subject to the control of the legisla- 
ture.” It may be observed here that the decisions 
by the Supreme Court of Kansas are in substantial 
accord with these principles. That court, in the 
present case, approved what was said in City of 
Clinton v. Cedar Rapids and Missouri River R. R. 
Co. (24 Iowa, 455, 475), in which the Supreme Court 
of Iowa said: “Municipal corporations owe their 
origin to, and derive their powers and rights wholly 
from, the legislature. It breathes into them the 
breath of life, without which they cannot exist. As 
it creates, so it may destroy. If it may destroy, it 
may abridge and control. Unless there is some con- 
stitutional limitation on the right, the legislature 
might, by a single act, if we can suppose it capable 
of so great a folly and so great a wrong, sweep from 
existence all of the municipal corporations in the 
State, and the corporation could not prevent it. We 
know of no limitation on this right so far as the 
corporations themselves are concerned. ‘They are, 
so to phrase it, the mere tenants at will of the 
legislature.” (See also In re Dalton, 61 Kans. 257; 
State ex rel. v. Lake Koen Company, 63 Kans. 394; 
State ex rel. v. Commissioners of Shawnee Co., 28 
Kans. 431, 433; Mayor, etc. v. Groshon, 30 Md. 
436, 444). 

The improvement of the boulevard in question was 
a work of which the State, if it had deemed it proper 
to do so, could have taken immediate charge by its 
own agents; for, it is one of the functions of govern- 
ment to provide public highways for the convenience 
and comfort of the people. Instead of undertaking 
that work directly, the State invested one of its 
governmental agencies with power to care for it. 
Whether done by the State directly or by one of its 
instrumentalities, the work was of a public, not 
private, character. 

If, then, the work upon which the defendant em- 
ployed Reese was of a public character, it necessari'y 
follows that the statute in question, in its application 
to those undertaking work for or on behalf of a 
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municipal corporation of the State, does not infringe| tives. We are reminded by counsel that it is the 
the personal liberty of any one. It may be that the | solemn duty of the court in cases before them to 
State, in enacting the statute, intended to give its) | guard the constitutional rights of the citizen against 
sanction to the view held by many, that, all things | merely arbitrary power. That is unquestionably 
considered, the general welfare of employes, me-|true. But it is equally true—indeed, the public 
chanics and workmen, upon whom rest a portion of. interests imperatively demand —that legislative en- 
the burdens of government, will be subserved if|actments should be recognized and enforced by the 
labor performed for eight continuous hours was) courts as embodying the will of the people, unless 
taken to be a full day’s work; that the restriction|they are plainly and palpably, beyond all question, 
of a day’s work to that number of hours would pro- | in violation of the fundamental law of the Constitu- 
mote morality, improve the physical and intellectual ition. It cannot be affirmed of the statute of Kansas 
condition of laborers and workmen and enable them) that it is plainly inconsistent with that instrument; 
the better to discharge the duties appertaining to| indeed its constitutionality is beyond all question. 
citizenship. We have no occasion here to consider; Equally without any foundation upon which to 
these questions, or to determine upon which side is| rest is the proposition that the Kansas statute de- 
the sounder reason; for, whatever may have been| nied to the defendant or to his employe the equal 
the motives controlling the enactment of the statute | | Protection of the laws. The rule of conduct pre- 
in question, we can imagine no possible ground to! scribed by it applies alike to all who contract to do 
dispute the power of the State to declare that no one| work on behalf either of the State or its municipal 
undertaking work for it or for one of its municipal| subdivisions, and alike to all employed to perform 
agencies, should permit or require an employe on | labor on such work. 
such work to labor in excess of eight hours each | Some stress is laid on the fact, stipulated by the 
day, and to inflict punishment upon those who are| parties for the purposes of this case, that the work 
- embraced by such regulations and yet disregard) performed by defendant’s employe is not dangerous 
them. It cannot be deemed a part of the liberty of to life, limb or health, and that daily labor on it for 
any contractor that he be allowed to do public work | |ten hours would not be injurious to him in any way. 
in any mode he may choose to adopt, without regard | In the view we take of this case, such consider- 
to the wishes of the State. On the contrary, it| ations are not controlling. We rest our decision 
belongs to the State, as the guardian and trustee| upon the broad ground that the work being of a 
for its people, and having control of its affairs, to| public character, absolutely under the control of 
prescribe the conditions upon which it will permit|}the State and its municipal agents acting by its 
public work to be done on its behalf, or on behalf} authority, it is for the State to prescribe the condi- 
of its municipalities. No court has authority to re- tions under which it will permit work of that kind 
view its action in that respect. Regulations on this | 'to be done. Its action touching such a matter is 
subject suggest only considerations of public policy. | final so long as it does not, by its regulations, in- 
And with such considerations the courts have "7 fringe the personal rights of others; and that has 


concern. not been done. 





If it be contended to be the right of everyone to 
dispose of his labor upon such terms as he deems 
best —as undoubtedly it is—and that to make it a 
criminal offense for a contractor for public work to 
permit or require his employe to perform labor 
upon that work in excess of eight hours each day, 
is in derogation of the liberty both of employes and 
employers, it is sufficient to answer that no employe 
is entitled, of absolute right and as a part of his 
liberty, to perform labor for the State; and no con- 
tractor for public work can excuse a violation of his 
agreement with the State by doing that which the 
statute under which he proceeds distinctly and law- 
fully forbids him to do. 

So, also, if it be said that a statute like the one 
before us is mischievous in its tendencies, the an- 
swer is that the responsibility therefor rests upon 
legislators, not upon the courts. No evils arising 
from such legislation could be more far-reaching 
than those that might come to our system of govern- 
ment if the judiciary, abandoning the sphere as- 
signed to it by the fundamental law, should enter 
the domain of legislation, and upon grounds merely 
of justice or reason or wisdom annul statutes that 
had received the sanction of the people’s representa- 





The judgment of the Supreme Court of Kansas is 
affirmed. 


The Cuter Justice, Mr. Justice Brewer and Mr. 
Justice PEcCKHAM dissent. 


a 
FROM PICCADILLY TO PARKHURST. 


(TicHe Hopkins, in Law Times, London.) 


Good and trustworthy books on life in prison are 
singularly few in number. Many persons of educa- 
tion find their way into the “silent world” (not to- 
day quite so silent as of old), but it is only now and 
again that one who emerges from it chooses to write 
down memories which must be chiefly painful in 
their character. The anonymous Five Years’ Penal 
Servitude, published nearly thirty years ago and 
probably out of print was an excellent and con- 
vincing narrative. The first volume of Mr. Michael 
Davitt’s Leaves from a Prison Diary, issued is 1885 
(the second volume was largely didactic), abounded 
in interesting descriptions of life in a great convict 
prison. But these are two only in a period of more 
than a quarter of a century, and others as admirable 
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in all respects are not to be found. An entertaining | unruly that those harsh regulations are framed which 


and honest little memoir of its kind is the Twenty-| all alike must endure. 


“TI never felt any kind of 


Five Years in Seventeen Prisons, which was recently | repulsion,” says our sensible author, “ from any kind 


reviewed in these columns. 
haps go the length of saying that it is the duty of an 
intelligent ex-convict to give us the benefit of his 
experiences, but there are patent advantages in his 
doing so. He is, indeed, the only person who can 
speak with absolute authority on the subject. He 
has very literally been there”; and if he can bring 
himself to speak impartially — difficult, no doubt, for 
one who has endured the rigours of penal servitude 
—-he may say something which will be of value to 
Prison Commissioners and prison governors, to the 
member of Parliament who makes the laws and the 
judge who administers them from the bench. 

A certain sense of duty seems to have prompted 
Lord William Nevill (it is no secret that he is the 
“W. B. N.” of the title page) to write this account 
of his life at Parkhurst. 

“T should like to state,” he says, “that the notes 
on which this volume is based were in the first in- 


One would scarcely per- | 


of prison work, but from the beginning I made up 
my mind to do what I was told to do.” An independ- 
ent witness to the fact that ““ W. B. N.” not only did 
what he was told to do, but did it cheerfully and 
well, is the “ No. 7” of Twenty-Five Years in Seven- 
teen Prisons, who was with him for a while in Park- 
hurst. As a hospital orderly he carried slops and 
washed the stairs, and when well enough to work 
out of doors he was put into rope harness and helped 
to cart manure. 

“The open-air exercise and the variety were a 
positive delight after the monotony of crawling along 
with the hospital party, and as for the supposed 
degradation of drawing a cart, it made no earthly 
difference to me, since I had to serve my sentence, 
whether I pulled at the rope or whether I sat on the 


| top and drove the horse as a free farm laborer does. 


stance made with no view to publication, they have, | 


however, proved of more interest to a few intimate 
friends than I had anticipated, and if by publishing 


them I can in the least degree ameliorate the lot of | 
those with whom I came into such unfortunate con- 


tact, the additional publicity which this gives to my 
own imprisonment will seem to me not a useless 
sacrifice.” That is the right spirit; and in such a 
spirit Lord William Nevill begins, continues, and 
completes his tale. It is not at all too much to say 
that this is a manly piece of work. His task un- 
doubtedly asked some courage on the author’s part, 
but he has performed it unflinchingly ; the tone of the 
book commends it from first to last, and it will be 
read with scarcely less sympathy than interest. Into 
the details of his case (which, indeed, the present 
writer has all but totally forgotten) it is not neces- 
sary to enter. Some sort of fraudulent document 
was at the back of it, and in February, 1898, “ W. B. 
N.” was sentenced to five years’ penal servitude. It 
was the maximum penalty for the offense, and a 
lighter one would have sufficed. Lord William 
served his time at Parkhurst, the convict invalid 
station (he was suffering from some _ internal 
malady), which is described as “more of a hospital 
and madhouse than anything else.” Having obtained 
the highest number of marks which industry in alli- 
ance with good conduct can procure, he earned his 


full remission of sentence, ord ws relezsed on 


ticket-of-leave at the end of three years and nine | 


months. 

To spend three years and nine months in penal 
servitude, and not lose a single mark, bespeaks exem- 
plary behavior under sore conditions; and “W. B. 
N.” tells us, modestly enough, how he contrived it. 
“I thought it better,” he says, “to put up with 
almost anything rather han cause trouble.” If this 


were every prisoner’s rule, prison would be a far 
easier place than it is, for it is to keep a check on the 


Why should it be more degrading to draw a cart 
than it is to push a barrow?” 

Could any prisoner discuss his punishment from a 
manlier standpoint? He has a good word to say for 
almost all the officers with whom he came in contact 
— governors, deputy governors, chaplains, priests, 
doctors, and warders. Although critical enough, he 


_eschews the sensational, and insists that “all the 


stories one reads or hears of horrors and atrocities 
in prison are either sheer inventions or else refer to 
a state of things that has long since been reformed 
out of existence.” Much of the disagreeableness and 
shame of prison seem to arise out of contact with 


coarse, brutal, and shameless fellow prisoners, and 





the best efforts at classification cannot altogether 
remedy this. A convict with a title would naturally 
be a butt for the blackguards among his associates; 
for the others the author has none but kind words; 
and his imperturbable good humor and resolve to 
make the best of things must have done much to 
smooth his path. 

Among details of the system which Lord William 
criticises unfavorably is the period of separate con- 
finement. It should be remembered that for convicts 
this is now comparatively short —very short indeed 
by contrast with what it used to be — but, short as it 
is, the author condemns it as “very bad.” 

“The solitude and the hopeless monotony, with 
nothing to think of but the long years of suffering 
and disgrace ahead, produce nervous irritation, ap- 
prosching in some c?ses to frenzy, and. ins‘ead of 
softening the man, bring out all the evil there is in 
him.” This is a grim picture, but it has another side. 
There are prisoners who are happier in their own 
cells than in association with their fellow prisoners, 
and who would prefer to spend the whole or the 
greater part of their time in separate confinement. 
As regards those whom it affects in the manner 
described by Lord William Nevill, they ought, 
sooner or later, in any well-ordered prison, to .come 
under the doctor’s notice. It is the doctor’s business 
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to see that the prisoner’s health does not suffer from 
his punishment, and before the doctor’s word all 
rules must give way. 

Lord William has some very sensible remarks on 
prisoners’ abuse of their right to petition the Home 
Office—an abuse which evidently carries its own 
penalty. A prisoner may petition the secretary of 
state as often as he pleases. 

“Having sent one petition, he may send another 
as soon as the answer to the first has been received 
and he may put into the petition practically whatever 
he pleases, not only about his own case, but about the 
management of the prison generally and the conduct 
of any of the officials. The consequence is that a 
great many restless or ill-conditioned prisoners make 
a regular practice of sending petitions on all sorts of 
trivial subjects, complaining of things with which the 
secretary of state has nothing to do, and bringing 
accusations against the officials often without the 





slightest justification.” Petitions such as these re-| 
ceive, as may be supposed, scant attention at the 
Home Office, and, as they are many in number, the 
petitions deserving to be dealt with are apt to be 
shelved in like manner. “The right of petition, | 
therefore, instead of being an advantage, is actually 
a disadvantage to those prisoners who really have 
good cause to resort to it. * * * In my opinion, 
no prisoner should be allowed to petition more than 
once in six months; and any prisoner making charges 
against officials which, on investigation, proved to be | 
false, should invariably be punished by loss of marks | 
for remission of sentence. * * * If he were held | 
responsible for every statement he makes, a petition 
would become a serious thing, as it ought to be.” 

Cases of suicide occur from time to time in the 
convict prisons, and Lord William mentions several | 
at Parkhurst. Sometimes it is sheer misery which | 
drives the prisoner to take his life; in other instances, | 
little or no sympathy is excited in the prison. After | 
one suicide at Parkhurst knives were not allowed in| 
the cells except at dinner time on meat days. “ This | 
gave rise to the saying that at Parkhurst prison 
suicide was only allowed on Monday, Wednesday 
and Friday,’ between eleven and one o'clock.” 

The author praises the “star class” system, which 
he thinks is rapidly stopping what might be called the 
manufacture of criminals by the State—“a manu- 
facture which not many years ago was one of the 
most flourishing industries in the country.” The 
book is excellent reading throughout, and full of 
instruction. 


— e-_ ——_ 


THE “ACT OF GOD” AND PROXIMATE 
CAUSE. 

In its recent decision in Herring v. Chesapeake 
& Western R. R. Co. (September, 1903, IX Vir- 
ginia Law Register, 534) the Supreme Court of, 
Appeals of Virginia has ranged itself on what, in 
our judgment, is the wrong side of a judicial con- 
troversy. It was held that a common carrier, 


|to the risk quite as much as delay. 


| setts and other States. 





though guilty of neg!igent delay in transporting 
steck, was not liable for injury thereto inflicted 
by severe weather which overtook them in transit 
in consequence of the delay; that the severe weather 
and not the delay was the proximate cause of the 
injury, and to this cause only the law would look; 
that severe weather is an act of God, for the 
consequences of which a common carrier is not 
liable. The court cited and relied upon the decision 
of the Supreme Court of the United States in 
Railroad Co. v. Reeves (10 Wall., 176) and the 
Massachusetts decision of Denning v. N. Y. Cent. 
R. R. Co. (13 Gray, 481), without considering au- 
thorities in other jurisdictions to the contrary. In 
Shearman & Redfield on Negligence (vol. I, sec. 
40, 5th ed.) the controversy to which we have 
alluded is succinctly set forth in the following 
language: 

“A serious difference of opinion has arisen as to 
what is a natural sequence of negligence, exposing 
the property of another to injury. In Pennsylvania, 
Massachusetts, Ohio, Iowa, Nebraska and Arkan- 
sas, as well as in the United States Supreme Court, 
it is held that where a carrier, by negligent delay, 
exposes goods to injury by the ‘act of God,’ or 
other cause for which he is not responsible, and 
which he could not naturally foresee, he is not 


| liable for injuries arising from such a cause, al- 


though they would not have affected the goods if 
he had not negligently delayed their transportation. 
This decision is put upon the ground that he could 
not reasonably have anticipated such a result of 
his delay, and that, for aught that he could possibly 
foresee, promptness might have exposed the goods 
In New York, 
New Hampshire, Missouri and Tennessee, the very 
opposite doctrine is firmly settled. In all courts, 
the act of a master of a vessel, in deviating from 
the usual course of his voyage, would be held the 
proximate cause of damage caused by a tempest, 
in itself the ‘act of God.’” 

We are clearly of the opinion that the New York 


| doctrine is much more just and practically expe- 


dient than the ground taken in Virginia, Massachu- 
Indeed, there may be some- 
thing approaching reductio ad absurdum in the view 


| that, no matter how long a carrier’s delay may be, 
| nor how gross its negligence, it is entirely exoner- 


ated and the owner of property has no redress, 
if some extraordinary action of the elements 
intervene. 

Two cases in the New York Court of Appeals 
that set forth the New York view are Michaels v. 
N. Y. Cent. R. R. Co. (30 N. Y., 564) and Read 
v. Spaulding (id., 630). In the latter case it was 
specifically held (syllabus): 

“When a carrier is entrusted with goods for 
transportation, and they are injured or lost on 
the transit, the law holds him responsible for the 
injury. He is only exempted by showing that the 
injury was caused by an ‘act of God,’ or the public 
enemy. And to avail himself of such exemption, 
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he must show that he was himself free from fault | 
at the time. 

“ His act or neglect must not concur and con- 
tribute to the injury. If he departs from the line 
of his duty and violates his contract, and while 
thus in fault, and in consequences of that fault, the 
goods are injured by the ‘ act of God,’ which would 
not otherwise have caused the injury, he 4s not 
protected.” 

In Michaels v. N. Y. Cent. R. R. Co. (supra) the 
following language from the opinion tends to fur- 
nish a theoretical justification of a righteous result: 

“What is precisely means by the expression ‘ act 
of God,’ as used in the case of carriers, has under- 
gone discussion, but it is agreed that the notion of | 
exception is those losses and injuries occasioned | 
exclusively by natural causes, such as could not be 
prevented by human care, skill and foresight. All 
the cases agree in requiring the entire exclusion of 
human agency from the cause of the injury or loss. 
If the loss or injury happen in any way through | 
the agency of man, it cannot be considered the | 
‘act of God;’ nor even if the act or negligence of 
man contributes to bring or leave the goods of the | 
carrier under the operation of natural causes that | 
work their injury, is he excused. In short, to| 


‘ P ne | 
excuse the carrier the ‘act of God,’ or vis divina, | 








| 


must be the sole or immediate cause of the injury. | 
If there be any co-operation of man, or any admix- 
ture of human means, the injury is not, in a legal 
sense, the ‘act of God.’” 

The purport of this reasoning would seem to be 
to exclude the legal idea or classification of “ proxi- 
mate cause ” from application to the “ act of God.” 
It is to be treated as something not mingling with 
other causes in the network of human actions and 
foreseeable events, but special and arbitrary in its 
character. In such view it may consistently be 
held that negligence, which brought property that 
otherwise would have escaped within the operation 
of an “act of God,” is the proximate cause of the 
injury or loss— New York Law Journal. 


—4—_—— 
Rotes of Cases. 


Gift to Wife — Revocation — Adultery of Wife.— 
In Evans v. Evans, decided by the Supreme Court of | 
Georgia in November, 1903 (45 S. E. 612), it was 
held that where a husband is ignorant of the fact | 
that his wife has already committed adultery, and 
in compliance with her importunity makes to her a 
gift of real or personal property, the same may be! 
revoked at his instance on his discovery of her pre-| 
vious criminal conduct. 

It was further held that a like result will follow if | 
at the time of obtaining the gift the wife Has in| 
contemplation subsequent adultery and elopement. 
The court said in part: | 

The decisions are not uniform as to the effect) 
of misconduct where there has been a deed of gift 
from one to the other. Some courts hold that, with- 








out a stipulation that the gift is to remain of force 
only during the marriage, it will not be revoked by 
subsequent adultery of the wife (Lister v. Lister, 35 
N. J. Eq. 49). On the other hand, it might with 
great force be argued that adultery is the most 
serious of matrimonial offenses; that it poisons the 
marriage relation, depriving the wife of dower and 
the right to necessaries (Civ. Code, 1895, secs. 4686, 
6, 2478) ; that, as it would be insulting and indecent 
to incorporate in a deed of gift a provision making 
it void if the wife should be guilty of that crime, the 
husband must be supposed to have given, and the 
wife to have accepted, with the implied condition 
that the property should not be used for the sup- 
port of the paramour, or for the maintenance of one 
who had not only violated the vows under which he 
had promised to endow her with his worldly goods, 
but had outraged him as a man, and repudiated him 
as a husband; that the real consideration of such a 
conveyance was the marriage and the continuance 
of the married state, which failed when by such an 
act the relation was rendered intolerable. 
© * * * * x * * * 
But it is not necessary in this case to determine 
what would be the effect on the gift here if it be 
shown that the adultery occurred after the deed was 


|executed, because as to all conflicting evidence the 


finding of the judge must be construed most favor- 
ably to the prevailing party, and there was evidence 
from which he could have found that, without the 
husband’s knowledge, illicit relations between the 
wife and Thrash had begun prior to the time the 
money was deposited in her name, and before the 
husband bought the property and instructed the 
grantors to make the deeds directly to her, and 
also that she contemplated a renewal of the inter- 
course with Thrash. There seems to be no doubt 
that a gift made under such circumstances will be 
revoked at the instance of the husband on discover- 
ing the wife’s criminal conduct. In Evans v. Car- 
rington (2 De Gex, Fisher & Jones, 63 Eng. Ch. 
481), where there was a deed of separation, Lord 
Campbell held that, while non-disclosure of ante- 


|nuptial incontinence by the wife was not such a 
| fraud on the husband as to entitle him to set aside a 


settlement made at the time of the marriage (com- 
pare Civ. Code, 1895, sec. 2425), yet it would seem 
that adultery after the marriage and before separa- 
tion would void the separation deed, and likewise, if 
the wife induced her husband to execute a con- 
veyance in contemplation of her renewal of the illicit 
intercourse, this would also invalidate the deed of 
separation. That the adultery of the wife, unknown 
to the husband, would vitiate a subsequent gift, 
seems also to be recognized in Lister v. Lister (35 
N. J. Eq. 58) ; Chew v. Chew (38 Iowa, 405). While 
the wife could hardly be expected to disclose her 
criminal intimacy with Thrash, yet it is certain that 
the husband would not have made the gift had hs 
known of the illicit relations. And for her to 


induce her husband to convey the property to her 
after she had been guilty of adultery, or in con- 
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templation of subsequent adultery with Thrash, was 
such a fraud upon the husband as to entitle him to 
a revocation of the gift on discovery of her conduct 
(Civ. Code, 1895, sec. 3534, I, 2). 

Rights of Pledgees of Personal Property Under | 
Conflicting Laws— Lord Loughborough, in 1791, 
laid it down as a “clear proposition, not only of the’ 
law of England, but of every country in the world 
where law has the semblance of science, that per-' 
sonal property has no locality,” and that, “with 
respect to the disposition of it, with respect to the) 
transmission of it, either by succession or the act of 
the party, it follows the law of the person” (Sill v. 
Worswick, 1791, 1 H. Bl. 665). Since then there | 
has been a constantly growing disposition to change | 
that rule of Jaw to meet radical changes in economic | 
conditions, which have given to accumulations of 
personal property — unti! the last century of com-| 
paratively little consequence, and often actually cum 
persona —an even greater importance in the State 
than is attached to land. The new conditions have) 
called for the recognition of the principle that, us| 
transactions relating to realty are governed by the | 
lex situs, similarly, transactions with respect to per- 
sonalty should be governed by the lex rei sitae, ap-| 
proving the doctrine developed on the continent and 
expounded by Savigny, that no distinction should be 
made in this respect between movables and immov- 
ables (Savigny, VIII, sec. 366 Whart. Confl. L. 297, 
305). 

In the departure from the old rule, a distinction 
is drawn definitely between cases of succession, as in 
marriage, death and bankruptcy, where the property 
is conceived of as grouped round the person, and so 
governed by the law of the domicile, and isolated 
transactions of alienation and the creation of special 
claims against the property, in which it is to be con- 
sidered independently of its owner, and so governed 
by the law where it is situated (Westl. Priv. Inter- 
national Law, 172). It will be noted that this 
distinction was not made by Lord Loughborough. 
Out of it comes a present rule that questions as to} 
the transfer or acquisition of property in reece 
movables, or of any less extensive real rights in 
them, as pledge or lien, are generally to be decided| 
by the lex rei site (Inglis v. Usherwood, 1801, 1) 
East, 515; Coote v. Jeeks, 1872, L. R. 13 Eq. 597).| 
The Supreme Court of Minnesota has adopted this | 
view in denying a preference, under a voluntary | 
assignment for the benefit of creditors, to non- | 
resident pledgees, who held grain warehouse re- 
ceipts as security for promissory notes, the grain| 
being situated in Iowa, Nebraska and South Dakota, | 
where such pledge was invalid, holding that the! 
transaction was governed by the lex rei site (In re 
St. Paul & K. C. Grain Co., Minn. 1903, 94 N. W. 
218). 

It was early decided in the Supreme Court of the 
United States that, as to priority of conflicting liens, 
the lex rei site prevails, the right of priority being a 











;man, 1853, 25 Vt. 





“personal privilege, dependent on the place where 


the property lies and where the court sits which is 
to decide the cause” (Harrison v. Sterry, 1809, 5 
Cranch. 289, 298). The rule has also been estab- 
lished that, in case of conflict between two States 


| upon an assignment for the benefit of creditors made 
|in one State, and an attachment of the property of 


the assignor situated in the other State, the lex ret 
site govern. The reason for this ruling is found 
partially in the full faith and credit clause of the 
Constitution (Warner v. Jaffray, 1884, 906 N. Y. 248; 
Green v. Van Buskirk, 1866, 5 Wall. 307). The deci- 


;sion in the latter case, i eecr unquestionably 


affirms the modern doctrine in cases where the courts 
of both States have been set in motion. 

In the reasons which American judges have given 
for applying the lex rei site to movables, the pro- 
tection of citizens of their own States holds a 
prominent place, although, it must be admitted, 
little stress is laid on the fact of the domicile of 
the attaching creditor, and none at all in the United 
States courts (Oliver v. Towns, La., 1824, 2 Mart. 
92; Blake v. Williams, 1828, 6 Pick. 286; Milne v. 
Moreton, Pa., 1814, 6 Binn. 353; Taylor v. Board- 
581, 589). It has been held 
squarely that a title to movables gained by foreigh 
prescription cannot be unseated by the removal of 
the chattel to the State of the forum (Waters v. 
Barton, Tenn., 1860, 1 Cold. 43). 

As applied to the principal case, there is much 
force in the suggestion made by Mr. Justice Story 
(Confl. L. 537) of the injustice arising from the 
impracticability of the parties knowing, with minute 
accuracy, the law of transfers in the different States 
where the subject-matter of the transaction happens 
to be. But on the whole, there is ample reason for 
the view that the old legal fiction, expressed in the 
familiar maxim mobilia personam sequentur, must 
give way to the modern fact that movables have a 
situs. The legal qualities incident to that status 
follow of necessity (see Whart. Confl. L., sec. 297 
et seq.; Southern Law Rev., vol. 6, 689).— Columbia 
Law Review, November, 1903. 


-—+—_— 
Correspondence. 


RESPONSIBILITY FOR THE LAw’s DELAys 


To the Editor of the ALBANY LAW JouRNAL: 


Str.— It may be conceded that, so far as New 
York city is concerned, the calendars of our courts 
are congested and there is serious delay in disposing 
of litigated business. It is commonly assumed that 
the only persons who have any occasion to criticise 
this condition are litigants. This class falls under 
two heads: plaintiffs and defendants, or, in special 
proceedings, petitioners and respondents. But the 
class of litigants also falls under two other heads, 
namely, those who are anxious that a litigation be 
expedited, and those who are not, and plaintiffs and 
petitioners do not always belong to the first class, 
nor defendants and respondents to the second. 
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But there is another class of persons interested in 
the expedition of litigated business and that is not 


litigants, but lawyers to whom litigants intrust their 


interests for prosecution or defense. That this is) 
so will appear when one reflects on the general 
change that has come over the relation of attorney' 
and client in respect of litigated business, and in 
further respect to the question of retainer and fee. 
The common complaint against the excessive charges 
of lawyers is explainable by the occasional cases 
where the newspapers give publicity to some one- 
third or one-half contingent fee agreement, which is 
given prominence through the refusal of the client 
to abide by his contract. In the olden days, when 
the “retainer” and “refresher” were matters of 
course, there was less complaint by clients on the 
score of “excessive charges.” Nowadays it is a 
common experience for members of the bar, dealing 
with perfectly solvent and well-to-do clients, to be 
expected to enter upon professional work without 
any retainer, often out of pocket for incidental dis- 
bursements, which the client is perfectly good for, 
but dislikes being reminded about, and is further 
expected to await compensation for his services until 





he can show results in a verdict or judgment, 
affirmed in the court of last resort, and in his client’s| 
favor. Clients forget that, if they paid reasonable 


retainers and reasonable refreshers, the ultimate and_| 
| 


so retained was instructed not to expedite the litiga- 
tion, but to delay it by all lawful means in his. 
power. 

This is not altogether reprehensible. There are 
many lawyers of good reputation and experience 
whose practice it is, in serious performance of the 
oath they took on admission to the bar, to settle 
litigations, and they realize, and feel at perfect lib- 
erty to so advise their clients, that after the first 
irritation of a dispute has worn off and has been in 
a measure satisfied by swearing to a complaint or 
petition, time has a soothing and pacificatory in- 
fluence, which enables the parties later on, when 
their blood has cooled, to reach a reasonable and 
sensible adjustment of their troubles. When the 
writer was a clerk in the office of a former justice 
of the Supreme Court, a man of great experience, 
he was given this general advice: “When you are 
admitted to the bar and have cases, settle every case 
that you can; but if you have to fight, fight like 
h—ll.” 

But though it be conceded that the members of 
the bar as a class are not wholly responsible or 
primarily responsible for the congestion of our calen- 
dars, the fact remains that the courts are far behind 
in disposing of the business in which the litigating 
public is interested, and that such delay in many 
cases in reaching judgment causes serious loss and 


total bill would as a rule be reasonable, but it is) often a failure of justice to plaintiffs and defendants. 
grossly unreasonable that attorneys shall engage in| What, then, is the remedy? That it cannot be 
the most annoying and trying professional work and | easily suggested is shown by the fact that a commis- 
be asked to wait two, three or five years, until the} sion of the legislature appointed to suggest a remedy 
final decision of the Court of Appeals, and then | was unable, in the time limit in its original appoint- 
criticise them when they exact an agreement for a| ment, to make any satifactory report, and received a 
contingent fee of 15, 20, 33, or even 50 per cent. | new lease of life from the legislature and is still at 


There is, of course, a large class of lawyers in a} 
city like New York, who have business sufficient to! 
warrant them in refusing business unaccompanied 
by a retainer. There are many others with a client- 
age that pays them so much a year for all necessary 
work, but the majority remains who have to deal 
with business presented under the conditions of 
to-day, and as to those, by far the majority in the 
profession and the largest class interested in litiga- 
tion, it seems safe to say, they are not interested in 
anything which occasions delay in reaching the ulti- 
mate results of a litigation. They are practising 
for a living, and anything that hastens the “con- 
summation devoutly to be wished,” to wit, payment 
of their fee, they are always ready, eager, desirous, 
and prompt to encourage. Therefore, aside from 
members of the bar, litigants are the only persons 
who have the right to criticise delays in the adminis- 
tration of litigations, and if all litigants interested in 
cases pending in our courts in the Greater New York 
were to be convened and requested to commune with 
their own hearts, and to determine where the blame 
for delays in litigations should be placed, it would 
appear, if all dealt honestly with the inquiry, that a 
very large percentage of such litigants would have 
to admit that when they retained counsel in the 
matters in which they were interested, the counsel 








work, and many interesting suggestions have been 
made to this committee by lawyers, individuals, 
officers and judges of the courts. 

Some think that the natural remedy is to increase 
the number of judges to try cases, with and without 
juries, but the salary of such judges at $17,500 a year 
apiece and the providing of additional courtrooms is 
by some thought to be an objection to this plan. 

Others think that the appointment of twenty. thirty 
of fifty standing referees to whom non-jury cases 
could be referred would cure the difficulty. The 
trouble with this suggestion is that unless men of 
the highest standing were appointed, litigants would 
be unwilling to have their cases regularly assigned 
to inexperienced men, and if men of the necessary 
standing and learning were appointed, they would 
have to be paid a salary compensating them for loss 
of professional income, and the result would be an 
equally large drain upon the public treasury, and it 
would be as simple to give the governor the power at 
the request of any Appellate Division to designate 
special Supreme Court judges to serve for one or 
two years or until the Appellate Division could cer- 
tify that the congestion had been removed, as to 
appoint referees. One difficulty with referees is that 
they are all fellow-members of the bar with those 
who appear before them, and they are reluctant to 
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exercise their judicial power to expedite business. 
and will grant adjournments on almost any excuse, 
and unless they were regular referees with quarters) 
provided by the public and with power to compel the 
parties before them to go on at a given time and 
under instructions to enforce defaults, it would 
result in a condition worse than that which exists 
to-day. 

It has been suggested that the right of trial by 
jury should be restricted to litigants demanding it 
in their notice of trial, and that there should be, as 
soon as issue is joined, an application upon the 
pleadings to a special term of the court, set apart 
for the purpose, which could practically settle for 
the purposes of that litigation whether or not any 
issue was raised by the pleadings, and if so to frame 
such issue, and then to make an appeal to the Appel- 
late Division from that determination final. The 
purpose of this suggestion is that in this way many 
cases, which are nonsuited because of defective 
pleadings, would meet their merited death and 
funeral within a few weeks instead of clogging up 
the calendar, only to arrive at the same goal, when 
the parties have long been kept waiting, and the 
witnesses, jury, courts, and lawyers have danced 
attendance upon the congested calendar. If such a 
practice as this could be adopted, together with the| 
right given to the governor by amendment of the 
Constitution or by appropriate legislation, to desig- 
nate special justices of the Supreme Court to serve 
for a limited time, similar to the power he has to 
relieve the Court of Appeal in this manner, it is 
believed that a long step would have been taken 
towards expediting the business of our courts. It is 
thought by some that 1f a special division of the 
court could be set apart, presided over by two jus- 
tices, one with and one without a jury, to dispose of 
all actions for damages against a common carrier in 
which. the issue of negligence or contributory 
negligence was raised, that some of the beneficial | 
results could be secured which have followed the 
creation of special parts to try matrimonial actions 
and actions against the elevated roads. 

A common carrier, such as the Interurban Street | 
Railway Company, has now the right, and exercises | 
it, to remove cases from the municipal courts which | 
involve more than $250. There seems to be no| 
reason why such cases should be removed, and the! 
poor litigants who usually seek these municipal 
courts are, in case their damages exceed $250, re- 
quired to submit to the ‘delay incident thereto. If 
they were allowed to litigate in the municipal courts 
their cases could be disposed of in less than a month 
and be on the way to the Appellate Court. By the 
simple expedient of an order of removal, the case) 
goes to the foot of the Supreme Court calendar and/ 
cannot be reached for one, two or three years, by 
which time litigants of this character are wholly 
unable to secure the attendance of witnesses and are 
thereby prejudiced in their rights. While the pro- 
vision is fair on its face, it should: be limited in 
respect to actions of this character. 








It is earnestly to be hoped that the commission 
inquiring into the law’s delays will report to the 
next legislature something positive, and if the scheme 
which they suggest should substantially increase the 
city or county budget, that it will not be opposed 
upon that ground. It is also to be hoped that their 
report will put a complete end to the criticisms of 
our judges in respect of their working hours and 
vacation season. Any one personally acquainted 
with any of our New York judges of the Supreme 
Court cannot but admit that they are as hard- 
working men as sit upon any judicial bench; required 
to try cases in poorly ventilated court rooms five 
days in the week for forty weeks of the year, con- 
fronted in the mutation of their assignments by 
every variety of motions, applications, proceedings 
and actions, it is a wonder that so few of them break 
down, and it is most unreasonable to compare them 
with the country judges. The life of the latter is, 
from the professional point of view, ideal. With a 
salary adequate for their living expenses outside of 
the city of New York; with two or at the most four 
terms of court in the year, holding Special Term in 
different places from week to week or from month 


|to month, traveling at the expense of the county, 
| they get constant change of scene and are not ex- 


posed to the drive and stress of our city judges; 
they deal with counsel rarely required to insist upon 


| technicalities in order to expedite business; they are 


on close and friendly terms of acquaintanceship 
with the parties or lawyers appearing before them; 
they have comparative leisure in which to write their 
decisions, and they take a personal interest and pride 
in their work, which have a tonic and salutary effect 
upon their health. As compared to city judges, take 
the case of a judge sitting at Special Term for 
motions in New York city, with a calendar of from 
eighty to a hundred motions a day, all of which 
require what may be styled immediate determination, 
and it will be readily apprehended that the court 
hours are long enough; and even in the Appellate 
Division of this department, which sits almost con- 


| tinuously during the season, the writer was informed 


by a justice of that court that he worked on the 
cases before him from nine until twelve, and after 
lunch he sat in the court from one until five; then he 
took a little exercise before dinner, dropped in at 
his club until half past nine, and then worked until 
one or two o'clock every night—and such judges 
are popularly supposed to have a soft berth! 

It is eminently unfair to criticise the bench and 
almost as unfair to criticise the great majority of 
the bar in this city for the congested condition of 
our calendars. 

Henry W. Jessup. 

New York, November 20, 1903. 


CHRISTIAN SCIENCE AND THE Law. 


To the Editor of The Albany Law Journal: 


An article in your November issue, commenting 
upon a recent decision in the case of Luther Pierson, 
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makes some references to Christian Science, which I 
believe you will be glad to correct, when the actual 
facts are placed before you. Mr. Luther Pierson is 
not a Christian Scientist. No decision of the New 
York Court of Appeals has yet been made in the 
case of a Christian Scientist, and no Christian 
Scientists, therefore, have any reason to be “ bitter 
over the decision.” It is a mistake to suppose that: 
“The ‘Scientists’ are especially hostile to the giv- 
ing of medicines.” Whatever other persons may say, 
who are averse to the giving of medicines, Christian 
Scientists themselves concede to every one the right 
to use whatever curative means they may choose. 
For themselves they believe they have found a surer 
and safer method of combatting disease than material 
remedies, and they are only following out the dictates 
of common sense, based on experience, in resorting 
to Christian Science treatment. That this treatment 
is not “ detrimental to the public health,” but, on the 
contrary, is of vast benefit to mankind, is proved 
by the fact that it is healing, not only such cases 
as are generally considered readily curable by 
materia medica, but also many of the so-called in- 
curable cases, which have been abandoned as hope- 
less. If there is to be any legislation, such as is 
advised in the article under consideration, looking 
towards the curtailment of Christian Science prac- 
tice, the question inevitably arises: What is to be- 
come of the cases which medical science frankly calls 
incurable? Is the last hope of such persons to be 
cut off by legal enactment, and the system of 
spiritual healing, inaugurated by the early Christians, 
to be declared illegal and illegitimate by legislative 
process? Parents are the natural guardians of their 
children and they naturally give them that treat- 
ment in case of disease which they consider best 
suited to restore health, As far as Christian 
Scientists are concerned, their views cannot be called 
“ fanatical” or even “eccentric,” unless these same 
epithets can be applied to the example and the 
express command of. the Founder of Christianity, 
who told his disciples to “ heal the sick.” 

Mrs. Eddy has well summed up the commen-sense, 
Christian view of this whole matter, when she 
writes: 

“We never read that Luke or Paul made a 
diagnosis of a disease, in order to discover some 
means of healing it. Luke never asked whether it 
were acute or chronic. Jesus never recommended 
attention to laws of health, never gave drugs, never 
prayed to know if God were willing a man should 
live. He understood man to be immortal, whose 
life is God, and not that man has two lives, one to 
be destroyed, and the other to be made in- 
destructible.” (Science and Health, With Key to the 
Scriptures, p. 360.) 

It is no part of the work of Christian Scientists to 
attempt to disturb the practice of the respected and 
honored physicians who are devoting themselves to 
the work of healing the sick. Christian Scientists 
send all those who ask for material remedies to 
those who are licensed to administer such remedies. 








They only reserve to themselves the God-given 

right of trusting in the glorious promises of the 

Scriptures and following the express commands of 

Christ. W. D. McCrackan. 
New York, December 7, 1903. 


THE STANDARD OF ADMISSION TO THE BaR IN NEW 
York. 


To the Editor of The Albany Law Journal: 


Indeed, there are lawyers a-plenty. They now 
number 18,000. They always will be in abundance 
and profusion. New ones spring into bud and flower 
at the rate of a thousand each year. Multitudes of 
law schools are hard at work nurturing the 
embryos. The garden of the legal profession is 
greatly congested. While the ground is limited yet 
the material for new growth is plentiful. Could 
this phenomenal growth be improved?  Improve- 
ment must necessarily retard it. But would retarda- 
tion be a curse or a blessing to the public, to the 
profession and to the aspirants? 

The aspirants are admitted too young. The age 
for admission should be changed from twenty-one 
to thirty. Sensible men will not entrust their affairs 
to a lawyer who is merely a subordinate or a boy. 

The learning required for a license is too little. 
It should include, at least, the fine arts, anthropology, 
astronomy, agriculture, botany, civics, commerce, 
composition. ethics, economics, English, engineer- 
ing, geology, geography, grammar, history, literature, 
Latin, logic, mathematics, medicine, philosophy, 
physics, physiology, rhetoric, sociology, theology, war 
and zoology besides law. At present, it only partially 
covers seven of those subjects. 

A test of knowledge should be only by an actual 
examination before the State Board of University 
Regents and Law Examiners. It should not be satis- 
fied by the production of any college diploma or 
any court’s license. Because, if, in this free field for 
all, the aspirants that have not had the advantage of 
attendance at a college outclass the aspirants that 
produce college diplomas and fail, the proverbial 
presumption of merit accorded diplomas and 
licenses is thereby conclusively proved to be violent. 
Why should an unlearned man be admitted to a 
learned profession? Every cause offered him by 
time and fortune will be too heavy for him. 

Advocate the enactment by the Legislature of the 
proposed bill to raise the standard for admission to 
the bar. Help to ennoble the legal profession. You 
know there always will be plenty of fit aspirants 
that will race over the highest hurdles (say learning, 
judgment and conscience) that possibly can be set 
across the course to the bar with ease. 


CHAP. —. 


AN ACT to amend section 58 of the Code of Civil 
Procedure, relative to applicants for admission to 
the bar. 


Section 1. Section 58 of the Code of Civil Pro- 


cedure is hereby amended by striking out “or with 
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’ 


an examination,’ 

“No applicant shall be licensed before he shall 
“have passed, after full age, an examination (con- 
“ducted under the authority and in accordance with 
“the ordinance and rules of the University of the 
“State of New York) in the fine arts, anthropology, 
“astronomy, agriculture, botany, civics, commerce, 
“composition, ethics, economics, English, engineer- 
“ing, geology, geography, grammar, history, litera- 
“ture, Latin, logic, mathematics, medicine, philos- 
“ophy, physics, physiology, rhetoric, sociology, 
“theology, war and zoology, and in such additional 
“subjects as the university may add and also shall 
“have passed, within three years thereafter, an 
“examination (conducted under the authority and 
“im accordance with the rules of the State Board of 
“Law Examiners and of the Court of Appeals) in 
“ law.” 


Sec. 2. This act shall take effect immediately, 
but it shall not apply to an applicant whose clerkship 
or attendance at a law school or law department 
aforesaid according to the rules of said court has 
commenced or who is now attending any college or 
university. 


Faithfully yours, 
WILLIAM HENRY KNOX. 
59 William street, New York. 


—~——— 


Hew Books and Few Editions. 


The Art of Cross-Examination. By Francis L. 
Wellman, of the New York Bar. New York: 
The Macmillan Company. 1903. 


Few more entertaining books on the subject of 
cross-examination have been written than this of 
Mr. Wellman’s. But it is more than entertaining — 
it is valuable. The author’s idea in writing it, 
originally, was to guide ‘his sons Roderick and 
Allen, who have determined to enter the legal pro- 
fession; that he has seen fit to give it to the public 
is a matter of general congratulation, for it contains 
much that is practically suggestive and valuable. 
It has been well and truly said of the art of cross- 
examination that it is the rarest, the most useful 
and the most difficult to be acquired of all the 
accomplishments of the advocate, and that it has 
always been deemed the surest test of truth and a 
better security than the oath. Nothing could be 
truer than this, which Mr. Wellman has taken as 
his text. He has not attempted to treat the subject 
in any scientific or exhaustive way, but has rather 
sought to embody some practical suggestions which 
have been gathered as a result of twenty-five years’ 
practice, during which time he has examined and 
cross-examined some 15,000 witnesses. He contends, 
and we think truly, that the art of cross-examina- 
tion can be acquired only in the school of experience, 
and, inferentially, that no one can become a really 
great cross-examiner without a special gift or com- 


and adding at foot of the section:! bination of gifts. 








Summing up the qualities required 
for success the author says: 

“It requires the greatest ingenuity; a habit of 
logical thought; clearness of perception in general; 
infinite patience and self-control; power to read 
men’s minds intuitively, to judge of their characters 
by their faces, to appreciate their motives; ability to 
act with force and precision; a masterful knowledge 
of the subject-matter itself; an extreme caution; 
and, above all, the instinct to discover the weak 
point in the witness under examination.” 

This is well said. When, by experience, counsel 
has learned the first lesson of the art —to control his 
manner toward the witness even under the most 
trying circumstances—it becomes necessary for 
him to turn his attention to the matter of the cross- 
examination. While the counsel’s manner may have 
put the witness off his guard, the author truly says 
that it is only with the matter of the cross-examina- 
tion that he can be destroyed. What particular line 
of inquiry to pursue cannot of course be laid down; 
the experienced examiner is usually able to tell, after 
a few simple questions, what course to take. That igs 
where the intuition comes in. Mr. Wellman urges 
avoidance of the common mistake of making much 
of trifling discrepancies, quoting the apt remark that 
“juries have no respect for small triumphs over a 
witnesses’s self-possession or memory.” Another 
piece of excellent advice is not to cross-examine a 
witness who has testified to no material fact against 
you. How many do this very thing, is well known 
to all lawyers of any experience. The reason seems 
to be that counsel are afraid their clients or the jury 
will suspect them of ignorance or inability to con- 
duct the trial as it should be conducted. The author 
truly says that such unnecessary examinations fre- 
quently result in the development of new theories 
of the case for the other side, and that a witness who 
might have been disposed of as harmless by mere 
silence, develops into a formidable obstacle in the 
case. The book is made still. more valuable by the 
addition of the “Golden Rules for the Examination 
of Witnesses,” condensed from the experience of 
David Paul Brown, of the Philadelphia Bar, and of 
extended extracts from some of the most celebrated 
cross-examinations. The work will have a special 
interest to New York city practitioners for the 
reason that so many illustrations are taken from 
proceedings in the courts of that city. Mr. Wellman 
has done the bench, the bar, and the student a real 


service in giving them this excellent volume. To 

these we heartily commend it. 

Fire Insurance as a Valid Contract. By Geo. A. 
Clement, of the New York Bar. New York: 


Baker, Voorhis & Co. 1903. 


This appears to be a very practical and useful 
work. Its author is an active practitioner of many 
years’ experience, and a recognized expert in legal 
analysis and condensation. His aim has been to 
make a clear, natural and logical analysis of the 
condition of the fire insurance contract, to produce 
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out of the existing confusion a concise and logical 
system of rules reflecting impartially the minds of 
the courts as they are to-day. It is neither a digest 
nor a treatise, but rather a reduction of the various 
subjects to a system of rules. It includes in each 
instance the rule as imposed by contract, the differ- 
ence in language of the various standard forms 
being pointed out. The book is a radical departure 
from stereotyped methods, both in arrangement and | 
treatment. The judicial decisions throughout the 
country are brought into harmony as far as possible, | i 
and where there is conflict it is sharply defined or | 
indicated, either in express language of the rules 
themselves, or in notes. Any one is enabled to con- 
veniently compare, combine, or distinguish the 
rules in their application, with the langauge of the 
various standard forms, and the statutory provisions 
of the several States. The rules of construction and 
of waiver and estoppel as affecting the entire policy 
or contract, are given at length, leaving the specific 
conditions making the contract void standing out 
separate, clear and distinct. 

We do not hesitate to say that the work is sure 
to prove a very valuable working tool to all persons 
directly or indirectly interested in loss claims. 








Snyder’s Lien Law of the State of New York. By! 
William L. Snyder, of the New York Bar. New) 
York: Baker, Voorhis & Co. 1903. 


This is the fourth edition of Mr. Snyder’s useful | 
work. The New York State Lien Law, as is well| 
known, is designed to establish uniform provisions | 
as to the substantive law, and as to the mode of, 
enforcing all kinds of liens; it contains provisions | 
that have never before been codified ar embraced in 
any statute of this State, prescribing the procedure 
for the foreclosure of the various liens embraced 
within the statute. Mr. Snyder’s work embraces the | 
Lien Law of 1897, as amended to date, and the Code 
provisions as to its enforcement; also the provisions 
of the Code as to enforcement of liens on chattels by 
foreclosure; statutes relating to enforcement of liens 
by carriers, innkeepers, pawnbrokers, express and 
transportation companies; also a review of the law 
as to common law and equitable liens, with authori- 
ties as to rules of evidence, pleading and practice 
in lien actions; also the factor’s act, and the act as to 
liens of warehousemen; also the provisions of the 
Labor Law as to municipal contracts. The subject 
of chattel mortgages and conditional sales is also 
fully treated, and the authorities on the subject are 


revicwed, digested, classified and applied, with care) 


and intelligence. 


Handbook of the Law of Wills. 
Gardner. St. Paul, Minn.: 
1903. 

The author of this excellent work, the latest addi- 
tion to the “Hornbrook Series,” is well known as 
professor of law in the Boston University School 
of Law. He has sought to embody in the volume 


By George E. 
West Publishing Co. 


| North America. 





a clear and concise exposition of the law of wills, 





together with a general discussion of their probate, 
and to that end has carefully studied the leading 
decisions, ancient and modern. The citations of 
authorities are so full and ample that, so far as we 
have been able to observe, no really important case 
decided in the iast fifteen years, in any court of last 
resort in the United States, genuinely illustrative of a 
principle, has been omitted. The work, embodying 
as it does a very lucid and orderly statement of the 
law of wills, cannot fail to prove a valuable work- 
ing tool for any lawyer, although particularly in- 
tended for students. To this class, we heartily com- 
mend it. 


New York: 
1903. 

Code Citations embraces a table of all cases con- 
struing or citing sections of the Code of Civil Pro- 
cedure, the Penal Code, and Code of Criminal 
Procedure, reported during the year ending October 
I, 1903, in the N. Y. Civil Procedure Reports, Vol. 
33; N. Y. Reports, Vols. 171 to 173; Appellate Divis- 
ion Reports, Vols. 72 to 81; Miscellaneous Reports, 
Vols. 38, 39; N. Y. State Reports, Vols. 111 to 115; 
N. Y. Supplement, Vols. 77 to 81. In other words, 
the volume contains a reference to all Code litigation 
during the year, contained in 26 volumes of reports. 
| It cannot fail to prove a valuable time-saver for the 


Code _ Citations. S. S. Peloubet, 


| busy practitioner. 


The Literary Guillotine. 
The Bodley Head, 1903 


This little book might well be described as de- 
liciously audacious. It purports to be an authorized 
report of the proceedings had before the Literary 
Emergency Court, holden in and for the district of 
The bench was composed of Mark 
Twain, C. J.; Oliver Herford, J., and “ Myself,” J., 
and Charles Battell Loomis represented the prosecu- 
tion. Before this august tribunal the various liter- 
ary celebrities of the day are summoned, in turn, 
to answer for high crimes and misdemeanors. Some 
are acquitted, others found not guilty, but admon- 
ished not to do it again. The “proceedings” are 
excrutiatingly funny, and there runs through the 
whole book a commingled delicate wit and mordant 
satire that is positively refreshing. Not everyone 
can appreciate all the hits, but there are quite enough 
to please and satisfy all. To a somewhat limited 
class, the book is certain to give exquisite pleasure. 


The Ponkipog Papers. By Thomas Bai'ey Aldrich. 
Boston: Houghton, Mifflin & Co., 1¢03. 

In this little volume of random sketches, Mr. Ald- 
rich is seen at his best. Fancy-free, he roams 
whither he listeth, dropping a witty observation here, 
a wise one there. His whimsicality is deliciously 
refreshing and is comparable to nothing else in 
American literature. The book is scarcely intended 


to be read at a sitting, but to be dipped into occa- 
sionally under the lamplight, before the open grate, 
in dressing gown and slippers. 


The author’s phil- 


New York: John Lane, 
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osophy of life will be found cheerful, his insight | 
keen, and his powers of observation rarely acute. | 
The sketches are sure to afford pleasure and profit 
to the cultured reader. | 
The Compleat Angler. By Isaac Walton and) 
Charles Cotton. Edited, with an Introduction, | 
by Richard Le Gallienne, and containing 357 | 
Illustrations by Edmund H. New and Photo- 
gravure Portraits of Walton and Cotton. 12mo.| 
$1.50 net. New York: John Lane, The Bodley| 
Head, 1903. | 
This is the second volume of The Crown Library, | 
a series of volumes embracing memoirs, history, | 
belles-lettres, poetry, natural history, etc.; all the 
volumes illustrated by original designs or repro- 
ductions from old prints or paintings, according to 
the particular subject. Mr. Edmund H. New spent 
some two years following the footsteps of the 
“Father of Angling,” and the present edition of 
“The Compleat Angler” includes views of the ma- 
jotity of the places mentioned in the text. The 
drawings of fish differ remarkably from the average 
representation of a stuffed “specimen.” 


Aunt Jimmy’s Will. 

New York: 

Bird, the heroine of Mrs. Wright's latest novel, is 
brought from her happy country home to live in a 
cramped New York tenement with some cousins, 
who do not know how to live happy, reasonable 
lives. After the first disappointment is over, she 
devotes herself to taking care of a little cripple; 
but incidentally and unconsciously she makes all 
the others happier by her presence. She is brave 
and contented, and does what she can to make life 
nicer for the others, and in the end she has her 
reward. Part of this attractive and affecting story 
takes place in the country, where Bird’s little friend 
Lammy is doing all he can to make it possible for 
his mother to bring Bird back among her real friends. | 
The real moral relates to the happiness, pleasure 
and satisfaction you gain from the sunshine which 
you spread about you. It is spirited, lively, full of 
incident and action, and full of heart interest in 
every page. 


By Mabel Osgood Wright. 
The Macmillan Company, 1903. 





The Captain’s Daughter. By Gwendolen Overton. 
New York: The Macmillan Company, 1903. 


Although written originally as a juvenile, and 
published in the “ Youth’s Companion,” “ The Cap- 
tain’s Daughter” is a book that can be commended 
to persons of larger growth as well. In it the tal- 
ented authoress has drawn largely upon the life she 
saw during her first fifteen years, when her father, 
Capt. Gilbert Overton, of the United States Army, 
lived in various army posts in the far West. It 
concerns the reclamation of a young soldier who 
was sorely tempted and feil, and is told with all the 
charm and skill that might be expected from the 
brilliant authoress of “The Heritage of Unrest.” 


It is bright, spirited, true to life and thoroughly! 








wholesome; therefore, a most suitable book to place 
in the hands of girls—and boys, too, for that 
matter. 





Trapper Jim. By Edwin Sandys. New York: The 
Macmillan Company, 1903. 

Few men know the woods and the fields, the 
habits and haunts of their denizens, or the tricks of 
their capture better than Edwin Sandys. Much of 
his life has been spent in the woods, hunting, fish- 
ing, shooting, trapping, or simply camping out for 
his own quite pleasure and refreshment. What is 
still more important, from the reader’s standpoint, 
is the fact that Mr. Sandys has the rare “nack” of 
telling what he knows in a most concise, attractive 
and convincing way. He lets his boy readers into 
the secrets of all the sports and interests that centers 
round woods and fields, lakes and streams, even 
including sparring, and the stuffing of wild crea- 
tures that have been killed. Many valuable “ wrin- 
kles ” on camp life, besides fishermen’s and trappers’ 
secrets are given. “Trapper Jim” is sure to prove 
a mine of delight for any active, strenuous, manly 
boy, inculcating that self-reliance which is so needful 
for future success in life. 


sidesaiiie 
Literary Hotes. 





Col. George B. McClellan, the newly elected mayor 
of New York city, has written a book entitled “ The 
Oligarchy of Venice,” which is to be published next 
spring by Houghton, Mifflin & Co. 


The publication of Mr. Winston Churchill’s novel, 
“The Crossing,” is again postponed. The Macmil- 
lan Company now announce that the book will not 
be published until after the first of January. 


The Rev. Charles Frederic Goss, author of the 
“Redemption of David Corson,” has written a new 
novel. It is called “Two Moths and a Star,” and 
will be published serially in the Sunday School 
Times before its appearance in book form. 


A new book by Bishop Spalding is always an 
interesting event. A. C. McClurg & Co. announce 
as just ready “Glimpses of Truth,” comprising a 
large number of the bishop’s “aphorisms” on life 
and conduct which distinguish his addresses and 
writings. A new photogravure portrait faces the 
volume as a frontispiece. 


The first two volumes of Mr. Herbert W. Paul’s 
“ A History of Modern England,” which The Mac- 
millan Company announced for publication this 
month, will not appear until January. Mr. Paul 
has had a good deal of experience as a journalist, 
a critic, and a member of parliament —the sort of 
experience that helps to fit a historical student for 
writing history. His work, which will be completed 
in five volumes, begins with the last Whig govern- 
ment of 1846. Frankness and downrightness and 
trenchancy are said to be the author's strong points. 
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Volumes 2 and 4 of the Garnett and Gosse “ IIlus- 
trated History of English Literature” are now 
promised by The Macmillan Company for issue in 
January. Volumes 1 and 3, it will be remembered, 
appeared last spring, in advance of their publication 
in England. The work is notable for its wealth of 
illustrative matter of many different kinds. 


“T understand,” writes Mr. H. W. Massingham, 
in the Speaker, “that the original edition of Mr. 
Morley’s ‘Life of Gladstone’—an edition of 
20,000 — was exhausted in the first seven days. A 
second printing of 20,000 was immediately ordered, 
not a moment too soon. The sale has been at the 
rate of 500 a day, an absolute record in biography.” 


Mr. Morley’s “Life of Gladstone” which, though 
a bulky work in three volumes, is selling on both 
sides of the Atlantic at a rate which distances most 


_of famous paintings that have had a place in those 
exhibits in 1903, and in previous years. Mr. Frank 
Fowler contributes a brief article apropos of the 
current portrait show in New York. The promised 
production of Wagner’s “ Parsifal” at the Metro- 
politan Opera House in New York is the subject of 
an illustrated article by Lawrence Reamer. A very 
timely account of “ Progress Among the Moros” is 
contributed by Chaplain Cephas C. Bateman, of our 
army, while Dr. W. P. Wilson outlines the main 
features of the proposed Philippine exhibit at the 
St. Louis World’s Fair in 1904, employing many 
striking photographs to illustrate the various aspects 
of Philippine trade and industry. Among what are 
known as the “bookish” features of the number, 
| Mr. W. T. Stead writes by far the most interesting 
|and important review of Morley’s “Gladstone” that 
| has yet appeared on this side of the Atlantic; Li- 





of the recent fiction, was carefully reviewed in The) brarian Elmendorf, of the Buffalo Public Library, 
Edinburgh Review for October. This. review, which contributes an extremely suggestive paper on a boy’s 
is regarded as the clearest and best summary and| reading; and there is the usual December grouping 
criticism of the biography, is reprinted by The Living| of illustrated notes on the season’s novels, histories, 
Age for November 28, without abridgment. | biographies, travel sketches, juveniles, and holiday 
| gift books. 


McClure’s Magazine for December, in harmony| 


with the gentleness of the season, moderates a little | 


its strenuous, battering-ram tone of the last few! 


Altogether, a “Christmas Magazine” 
with real staying power. 


Messrs. A. C. McClurg & Co. have just ready their 


months. It is, in fact, decidedly Christmasy, with| admirable edition of Father Hennepin’s “A New 
its beautiful illustrations—many in tint—and| Discovery.” This is an exact reprint of the edition 
amiable fiction; and is all aglow with the spirit of of 1698, with introduction, notes and an analytical 
truce-time. For the strenuous reader, however, there| index by Reuben Gold Thwaites. The work is is- 


are articles by Ida M. Tarbell, Ray Stannard Baker 
and others. 


Mr. Chamberlain’s fiscal proposals figure so largely 
in current news and discussion that a good many 
Americans must be glad to have an opportunity to 
learn from Mr. Chamberlain himself just what they 
are and by what arguments they are supported. 
This opportunity they have in The Living Age for 
December twelfth, which reprinted without abridg- 
ment Mr. Chamberlain’s famous Glasgow speech, 
as revised by him for publication. 


Three of the most distinguished of living British 
literateurs contribute this fall new biographies to 
the series of English Men of Letters. Canon Ain- 
ger’s life of Crabbe is already familiar to our read- 
ers, and we have just received Mr. Austin Dobson’s 
biography of Fanny Burney, which is as charming 
as everything by Mr. Dobson about the eighteenth 
century is sure to be. This month we are promised 
the life of Jeremy Taylor, by Mr. Edmund Gosse. 


The two “men of the month” in America— 
Speaker Cannon, of the national house of representa- 
tives, and M. Bunau-Varilla, the envoy of the new- 
born Panama republic — are the subjects of character 
sketches in the Review of Reviews for December. 
In the same issue there is interesting editorial com- 
ment on the Panama situation, the question of Cuban 
reciprocity, and other live topics. The Carnegie art 
exhibits at Pittsburg are described by Ernest Knaufft 
in an article which is illustrated with reproductions 





|sued in two volumes, with fac-similes of original 
| title pages, maps and illustrations, and besides the 
| standard library edition there will also be a limited 
|large paper edition that will appeal especially to 
| collectors. This beautiful reprint is uniform with 
| Messrs. McClurg’s edition of “Lewis and Clark,” 
and is one of the notable contributions to Americana 


during recent years. 


The North American Review closes the year with 
a number of notable excellence, that bears impress- 
ive testimony to the success with which the editor 
pursues his purpose of keeping it close to the most 
important interests of the time. Wayne MacVeagh 
writes on “ The Value of the Venezuelan Arbitration 
to The Hague Tribunal.” Goldwin Smith contrib- 
utes the first part of a most interesting review of 
“Mr. Morley’s Life of Gladstone.” Demetrius C. 
Boulger offers a defense against the recent “ Attack 
on the Congo Free State.” W. L. Scruggs considers 
the relation between “Citizenship and Suffrage.” 
The Rev. Dr. H. A. Simpson extracts from ex-Presi- 
dent Dwigfit’s “Memories of Yale Life and Men,” 
“Light on Some Educational Problems.” Col. W. C. 








If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C. 
coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved 
pamphlet. 

Address, 
A. A. Scuantz, G. P. T. Mgr., Detroit, Mich. 


in advance. Send 2c. for 
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Church traces a connection between “ Increasing | 
Desertions and the Abolition of the Army Canteen.” | 
Ernest Crosby indicates what, in his judgment, | 
would have happened “If the South Had Been 
Allowed to Go.” W. D. Howells writes, in his 
usual entertaining and instructive manner, of “The 
Personality of Hawthorne.” P. T. McGrath sug- 
gests that there may be “A New Anglo-American 
Dispute” in the question whether Hudson Bay is 
or is not a closed sea. Sylvester Baxter criticises 
the injustice involved in the “ Representative In- 
equality of Senators.” “Defensor” replies with 
spirit to “ Anglo-American’s” recent “ Indictment of 
the British Monarchy.” A group of three articles) 
deals with “ The Revolution on the Isthmus” from 
three different points of view — Eusebio A. Morales, | 
minister of state in the provisional government, ex-| 
plaining the motives which influenced the Isthmian! 
people in establishing “The Republic of Panama;”) 
Marion Wilcox describing the event in its historical | 
relations as “ Colombia’s Last Vision of Eldorado; ” | 
and Raul Perez, a Colombian citizen, denouncing 
what he calls “The Treacherous Treaty” of 1846- 
1848, as being responsible for the latest disaster of 
his country. Mr. Henry James’s novel, “The Am- 
bassadors,” is concluded in this number. 





The Christmas number of Lippincott’s Magazine | 
is favored in becoming the medium for one of the! 
most catchy novels of the season. Its title is “ The 
Fascinating of Mr. Savage,” and Helen Milecete is 
its author. In a few words, it deals with the racy 
adventures of a young woman seeking a rich second 
husband. Her first had been killed in the Boer war, 
and she believes that her heart died with him. A 
good figure and five thousand dollars insurance on 
her husband’s life being her only assets, she loses 
no time in starting out to “float” herself, not in a 
bathing suit or on a raft, ‘but by way of a slow 
steamer to Europe. The widow makes the mistake 
of confiding her plan to her “dearest friend,” and 
this almost proves her undoing. The author’s char- 
acter work is acute and consistent, and the magnet- 
ism of the widow is so powerful as to reach the 
heart of the reader and create hopes for her success. 


—4———— 
Legal Aotes. 


The following committee of the American Bar 
Association on Louisiana Purchase Exposition has 
been appointed by James Hagerman, president, to act 
for that association in co-operation with a committee 
of the exposition authorities in the matter of the 
Universal Congress of Lawyers and Jurists to be) 
held in St. Louis, in 1904: Jacob Klein, St. Louis, | 
Missouri, chairman: Thomas N. McClellan, Mont- 
gomery, Alabama; W. J. Hills, Juneau, Alaska;) 
John C. Herndon, Prescott, Arizona Territory;) 
U. M. Rose, Little Rock, Arkansas; Charles Monroe, | 
Los Angeles, California; Hugh Butler, Denver, 
Colorado; Simeon E. Baldwin, New Haven, Con- 


necticut ; George Gray, Wilmington, Delaware; A. B. 


of the United States Constitution. 


Browne, Washington, District of Columbia; Ben- 
jamin S. Liddon, Marianna, Florida; Burton Smith, 
Atlanta, Georgia; David L. Withington, Hawaiian 
Islands; Bamford A. Robb, Boise, Idaho; Adolph 
Moses, Chicago, Illinois; Clifford L. Jackson, 
Muskogee, Indian Territory; William A. Ketcham, 
Indianapolis, Indiana; Emlin McLain, Iowa City, 
Iowa; Charles Blood Smith, Topeka, Kansas; Ed- 
mund F. Trabue, Louisville, Kentucky; William 
Wirt Howe, New Orleans, Louisiana; Charles F. 
Libby, Portland, Maine; Louis E. McComas, Hagers- 
town, Maryland; Alfred Hemenway, Boston, Massa- 
chusetts; Don M. Dickinson, Detroit, Michigan; 
Hiram F. Stevens, St. Paul, Minnesota; M. A. Mont- 
gomery, Oxford, Mississippi; William W. Dixon, 
Butte, Montana; Charles F. Manderson, Omaha, 
Nebraska; Samuel C. Eastman, Concord, New 
Hampshire; John W. Griggs, Paterson, New Jersey; 
Thomas B. Catron, Santa Fe, New Mexico; Walter 
S. Logan, New York, New York; Fabius H. Busbee, 
Raleigh, North Carolina; Burleigh F. Spalding, 
Fargo, North Dakota; Judson Harmon, Cincinnati, 
Ohio; Bayard T. Hainer, Perry, Oklahoma Terri- 
tory; R. S. Bean, Salem, Oregon; W. U. Hensel, 
Lancaster, Pennsylvania; David Walker Yancey, 


| Lucena, Tayabas, Philippine Islands; James Tilling- 


hast, Providence, Rhode Island; T. Moultrie 
Mordecai, Charleston, South Carolina; Bartlett 
Tripp, Yankton, South Dakota; Ed. Baxter, Nash- 
ville, Tennessee; F. C. Dillard, Sherman, Texas; 
P. L. Williams, Salt Lake City, Utah; Frederick H 
Button, Rutland, Vermont; Raleigh C. Minor, 
Charlottesville, Virginia; George M. Forster, Spo- 
kane, Washington; B. Mason Ambler, Parkersburg, 
West Virginia; Frederick C. Winkler, Milwaukee, 
Wisconsin; Charles N. Potter, Cheyenne, Wyoming. 


The lawyers who represented respectively the con- 
tractors and the unions when the New York eight- 
hour law was declared unconstitutional by the Court 
of Appeals, do not agree about the bearing on this 
law of the recent decision of the United States Su- 
preme Court upholding the Kansas eight-hour law. 
The full text of this decision has been received in 
Albany. 

L. Laffin Kellogg, who represented the contractors 
in the eight-hour law test in this State, says that 
the Kansas decision has no bearing on the law as 
laid down by the New York Court of Appeals, and 
that the two laws are very dissimilar. C. C. Alden, 
who appeared for the unions, says there is so strong 


'a resemblance between the two State laws that the 


decision of the United States Supreme Court directly 
affects the status of the eight-hour law here. 

After reading the decision carefully, Mr. Kellogg. 
said: 

“This decision is based upon the point that the 
Kansas statute is not in violation of the liberty clause 
It makes a dis- 
tinction between private and public contracts, and 
holds that the State has a right to establish terms 
of agreement for municipalities. The labor statutes 
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of Kansas and New York are not similar in these 
terms. The exact dissimilarity I cannot point out 
without going over the two statutes. 

“TI am of the opinion that the law, as laid down 
by the Court of Appeals of this State, the cases in 
which the prevailing rate of wages section, the cut 
stone section and the eight-hour section are declared 
unconstitutional, has not been changed or modified 
in any way by the United States Supreme Court and 
the Kansas decision. 

“T know of no case now pending which can be 
taken to the United States Supreme Court. I do 
not think that court would interfere with the con- 





The maker of a negotiable instrument who deliv- 
ers it to the payee complete in all its parts is held, 
in Bank of Herrington v. Wangerin ([{Kan.], 59 
L. R. A. 717), not to be liable thereon, even to an 
innocent holder, after the same has been fraudulently 
altered so as to express a larger amount than was 
written therein at the time of its execution. 


For the first time since 1833 a Federal court was 
recently called upon to decide whether the statutes 
of New York State or those of New Jersey should 
apply to cases of personal injury suffered near to 
the New Jersey shore. The case was heard in the 





struction placed here upon the statute.” 

Lawyer Alden said that, in his opinion, the de-| 
cision on the Kansas law would undoubtedly affect | 
the eight-hour law of this State. The two statlutes, | 
he said, were very similar. Hé added: | 


Federal court, Brooklyn, the plaintiff being George 
|B. Stoutenburgh, of No. 373 State street, Brooklyn, 
and the defendant the Pennsylvania Railroad Com- 
pany. Mrs. Stoutenburgh died of injuries received, 
it is alleged, when one of the company’s ferry boats 


| collided with the side of the New Jersey slip. The 


“The Court of Appeals has not yet passed directly| company contended that. the laws of New Jersey 


on this vital question: May a contractor be punished | applied to the case. 


who, by his contract with the State or with a munici- | 


In 1833 it was agreed by treaty 
between the States that for “jurisdiction purposes” 


pality, made subsequently to June, 1897, has stipu- | the laws of New York State should apply on the 
lated that he will require not more than eight hours| water. Judge Thomas decided against the company. 


labor a day, but who has wilfully violated that | 
stipulation?” | 

He said he believed that the eight-hour law, which 
was still observed in this municipality, is still oper- 
ative— Albany Argus. 


A carrier which, having transported goods at con- 
signor’s risk C. O. D., presents a bill to the con- 
signee before delivering them, knowing facts which 
indicate that they have been damaged in transit, is 
held, in Hardy v. American Express Co. ([{Mass.], 
59 L. R. A. 731), to be bound to disclose such facts, 
or to be liable to return the money collected in case 
the consignment is rejected by the consignee. 


One purchasing a round-trip railroad ticket good 
only on the day of purchase is held, in Illinois Cent. 
R. Co. v. Harris ([{Miss.], 59 L. R. A. 742), to be 
entitled to recover damages in case he is ejected 
from the only train passing his station on the return 
trip on that day, for the reason that the ticket is not 
good on that train because the train is not scheduied 
to stop at that station. 


The pendency and dismissal of a former acton 
are held, in Rodman v. Missouri P. R. R. Co. 
({Kan.], 59 L. R. A. 704), not to extend the time 
for bringing an action under a statute which gives 
a right of action for damages for death by wrongful 
act, which did not exist at ccmmon law, but pro- 
vides that it shall be commenced within two years. 


A railroad company carrying mail under contract 
with the United States government is held, in Bos- 
ton Insurance Co. v. Chicago, R. I. & P. R. Co. 
({Iowa], 59 L. R. A. 796), to owe no duty to the 
sender of a particular registered package of mail, 
which will give him a right to action in case the 
package is destroyed through the negligence of the 
company’s servants. 





In computing the damages for the breach of a 
contract to furnish the dresses for the trousseau of 
a bride of wealth and high social standing, it is 
held, in Lewis v. Holmes ([La.], 61 L. R. A. 274), 
that the court will take into consideration, not alone 
the disappointment of the bride, and her mortifica- 
tion and humiliation in going to her husband unpro- 
vided with a suitable trousseau, but also the fact 
that entertainments had been planned in her honor 
on her wedding tour, and at her arrival at the home 
of her husband, which entertainments she was 
obliged to forego for want of the dresses. 


A judgment for plaintiff in an action to remove 
from his land a permanent wall erected by defend- 
ant, which cannot be removed by legal process, in 
which action the plaintiff asks only for the relief 
appropriate in a legal action to recover real property, 
is held, in Hahl v. Sugo ([{N. Y.], 61 L. R. A. 226), 
| to be a bar to a subsequent suit in equity to compel 
|the removal of the wall under statutes establishing 
|one form of action, and requiring the complainant to 
| state the facts constituting the cause of action, and 
{demand the judgment to which plaintiff supposes 
| himself entitled. 
snp 


| Bumorous Side of the Law. 


| 
| 
| 





The Judge— You say your wife hit you over the 
| head with a plate? 

| Rastus.— Yes, sah. 

| “But your head doesn’t show it.” 

5 But you done oughter see dat plate.”— Life. 


| “Gentleman of the jury,” said a flustered young 
|counsel, “there were twenty-four hogs in that 
|drove. Please to remember that. Twenty-four pigs 


|—-just exactly double the number there are in that 
jury box, gentlemen.” — Punch. 
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